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UNION OF INDIA
v.
SATISH CHANDRA SHARMA
November 27, 1979
[V. R. KrisiNa IVER AND R,.S. PatHAk, JJ.]

Code of Civil Procedure 1908 (V of 1908) Order 39 rule 2 (3)—Suit by
railwagy employee~—In injunction application court ordering reinstatement in
service—Non-compliance by department—Court ordering atiachmemt of depart-
ment property and officers be sent to civil jall—Property for attachment not
specified, contemner for detention nor named-—Such order whether valid.

The respondent a railway employee was proceeded against by the department
for misconduct. He did not respond to the ‘show-cause’ notice issued to him
and when the disciplinary proceedings proceeded ex-parte he filed a suit for a
declaration of immunity and permanent injunction against further departmental
action. He also moved an application for an ad inferim injunction to restrain
the department from affecting his position in service by continuing the discipli-
nary enguiry and to continve to pay his full salary. After hearing, the Musaif
directed that the respondent be placed in the same position that be held prior
10 the commencement of the departmental enquiry in the matter of- pay,
privileges and all other perquisites that he availed and emjoyed. The depart-
ment appealed against this order, and awaited the decision in the District Oourt
before implementing the direction for re-instatement

in the meanwhile the respondent filed an application under Order 39 rule
2(3) of the Code of Civil Procedure for disobedience of the imjunction order.
The trial court finding that there was noncompliance with the Munsif's onder,
directed 15 days time for compliance with the said order and on failure theteof,
directed that the department shall be visited with the order of attachment of its

property and its officers be sent to the civil jail,

An unsuccessful appeal and an unrewarding revision was the lot of the
department. The High Court made an observation-cum-direction that as the
Munsif could not proceed with the proceedings for disobedience of the court's
order, it wonld be for the Munsif concerned to name the officer concerned who
is required to be sent to jail and to give details of the property to be atfached,
for the purpose of compelling compliance with the court’s order.

Allowing the appeal to this Court,

HELD :1. 1. The High Court was in error in leaving it to the trial court to
designate the names when it actually issued the ministerial ovder to execuw=.
its decretal order. Nameless humans cannot be whisked off to prison even 3%

the name of contempt by imsertion of the name after the judgment is delivered.
[304 F1

_2. A government servant of the Union of India who had been removed
from service for misconduct could not be reinstated with full back pay imme-
diately the order was made by the Court. Tt had to be commumcated to
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various oflicers, orders had to be made at varions levels, files had to move and
potings miade for gestation before implementation. Al this takes time and
when the court order is eventually eflectuated, the salary of the officer will, of
course, have to be paid with effect from the original date of the impugned
threat of action. To proceed to punish in haste without pausing o realise how

government functions is not fair in this drastic jurisdiction where personal free-
dom is in peril. [305 B-D]_

3. The constitutional sanctity of liberty and protection of property will
become chimerical and the processual law will hang limp if ‘the substantive
order is silent and identifying the offender is left over as a ministerial measure.

304 F1 -

4. Where liberty and property are to be deprived it is fundamental tozt
vagueness is a fatal vice even if the issuing zuthority be the court. [302 GJ

In the instant case, the orders passed by the Munsif and the High Coust
Leep identity of the key persons and properties in uncertainty, For this reason
alone, the orders are vulnerable—against both the attachment of unspecified
property and detention of unnamed contemners. {304 C-G] .

5. The luw, in the arex of contempt of court, must avoid® the extremes of
Lyper-reactivity to marginal indifference to judicial authority out of pragmaltiz
difficuities. [300 E] o

6. The fluid, yet valid, concept of ‘contempt of court’ keeps judges wunder
the rule of law; for personal liberty is protected by a processual armour, even
if its deprivation be the product of the judicial process. [300 E]

7. The contempt power should be kept sheathed and the sword should be
drawn only sparingly if the court is convinced that there has been wilful defiance
or disobedience. [306 C]

8. Once there is clear evidence of active obedience, coupled with cxgressicn
of regref, Jelayed though the compliunce be due to the inevitable timelag
induced by the paper-logged procedures, the court may be clement. [306 D]

Crvi. AppeLiate JurispicTion : Civil Appeal No. 2031 of 1979

Appeul by Special Leave from the Judgment and Or.dcr dated
20-1-79 of the Rajasthan High Court (Jaipur Bench) at Jaipur in S.B.
Revision No. 112/76.

Soli I, Sorabjee, Solicitor General, Subhodh Markendya and Girish
Chandra for the Appellants.

Balakrishna Gaur for the Respondent,

The Judgment of the Court was delivered by

Krisiina 1ver, J.—An odd case of sentence of three months® civil
imprisonment and'auachmcnt of assets of the Central Government and
twa of its officers for Jefault in instant reinstatement of a Railway las-
pector removed from service for misconduct occasions this appeal by
special leave.
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s neither a cloistered virtue nor a self'-rigmco"s
s, in its appellate crucible, the judgments
f the subject-matter be, as here, alleged
disobedience of a judicial order. Justice is not hubristic and uulh'tri\‘m?ps
by sclicriticism.  And so, this Court, ir} kee;.)mg'wuh such zm_ invigila-
tive perspective, must review the punitive directive of the trial court,
afirmed upto the High Court but challenged before us, that the Union
of India and its officers in the Railway Department—the appellants—
do suffer distraint of property and imprisonment of person for the con-
tempt of its authority by non-compliance with its order of injunction.
This case disturbs us somewhat and constrains us to go to the basics in
a certain branch of the jurisprudence of contempt of court.

The Court System i i
process and readily re-examine
rendered at lesser levels even i

As will presently appear, the synthesis of two scemingly antithetical
creeds, both vital to our Republic is the key to the crucial issue project-
ed by this appeal where disobedience of a mandatory injunction to
retain in service, pendente lite, the respondent, a railway inspector,
regardless of the disciplinary proceedings which had by then allegedly
culminated in his exist from service, The courr shall neither be im-
perious nor he obsequious, The law, in the area of contempt of court,
must avoid the extremes of hyper-reactivity to marginal indifference to

.judicial authority out of pragmatic difficultics and of hypo-respect for

court commands in a cavalier spirit of ‘the court has no guns,  Why
carc 7

The fluid, yet valid, concept of ‘contemipt of court’ keeps judges
under the rule of law; for, personal liberty, under our constitutional
order, is prolected by a processual armour, even if its deprivation be
the product of the judicial process, This caveat is called for in the
preseat case where we are confronted by a bizarre order of contingent
imprisonment of unspecified servants and coercive attachment of uo-
pnnmula_riscd properties of the Union of India. And yet, this order
bus survived t&o appeals before arriving here by special leave,

The facts are fow and the Juw is not abstruse; yet, in our view, the
order under appeal Is an overzealous command with fatal failings writ
on its face. The respondent, an Inspector in the Western Rail\\.‘nhy, was
f.)_roc‘.:‘udud_against !'or misconduct.  He did not show up when the ‘show
;:rli;;rﬂ;:tlt:r:;: 1Shu$‘d‘; and when the disciplinary steps proceeded
mcnlal'pmccs; zu):dru-.\ :jd to the munsti"'s court, by passing the depart-
imjomction ugui’mt fu::JhL‘ for a declaration of immunity and permanent
for an ad interim inj L: gOVCrnn\cnlfll action. Inevitably, he moved
his position i servijcl;n; ‘0n 1o restrain the Railways from affecting
continge to wm o o OY continuing the disciplinary enquiry and to

ue to pay his full sulary.  Afler hearing both sides the court
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issucd, on April 15, 1974, such an injunction or freeze order, which A

was appealed against in vain; and eventually, the revision (o the High
Court also proved fruitless, The blanket order, which was sustained,
reads thus : -

I, thereforc, order and direct the N.A. Union of India
and-its employees not to implement or otherwise put in effect
the order of dismissal at 18-1-74 or any other one removing,
terminating or dismissing the scrvices of the applicant as
J.LO.W. of Western Railways and direct further that the
applicant shall be retained and continued on post, power, pay,
privileges and perquisites attached to the post of Inspector of
-Works, W. Rly, and in the samec manner as if no orders of
removal or any other onc were passed.

In other words he shall be placed in the position as he
held it on 14-1-1974 in the matter of pay, power, privileges
and all other perquisites that he availed and - enjeyed on
14-1-1974 and immediafely before.

The appellants, hopefully but harmfully, as events proved, awaited the
decision in the higher courts before implementing the dirsction for re-
instalcment.  But even while the case of injunction was pending in the
District Court, in appeal, an application under 0.39 R.2(3) for disobe-
dience was filed on 15-7-1974. The trial judge held the appellants
puilty and passed a nebulous sentence against nameless culprits  on
January 5, 1976 in these terms.

It is also clear that the non-applicants according to the
decision of this court dated 15-4-74 have not continued pay-
ment of the wages and other allowances and therefore it fully
proved that the non-applicants have not carried out the order
dated 15-4-74 of this court. Now thc non-applicants are
hereby further ordered that if they fail to comg[y with the
order dated 15.4.74 within 15 days the opposite party shall
be visited with the order of attachment of property and send-
ing them to civil jail. As the non-applicant No. 2 has been
tr::n'ift:rred from Kota Division, therefore, the compliance
of the order will be mude by the present Divisional Superin-
tendent, Kota,

(Translation furnished in court by the learned Solicitor General)

An unsuccessful appeal and an‘un:cwardiqg revision cnsued. 'Il'hc
High Court hortatively told the Union of India that the law is the King
of Kings und, admonished in high-sounding style—
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that the state functionarics should atleast after 28 years
of the functioning of the Constitution and rule of law in this
country, realise understand and literally and faithfully imple-
ment the judicial pronouncement by showing respect {o law.
All the officers, the citizens in general, the litigants and the
State functionaries in all seriousness should keep the follow-
ing eternal saying of the great jurist Maharshi Manu as up-
permost in our mind, ie. ‘Law is the King of Kings—far
more rigid and powerful than they, therc is nothing higher
than law; and by its powers the weak shall prevail over the
strong and justice shall triumph’. I wish. this should not only
be exhibited as the guide lines in all Government offices, im-
portant public institutions, street—corners and road corners
but acts upon both in letter and spirit by all irrespective of
the office, profession, status and assignment which one holds
“in life.

We agree'bul wish to add that the Manu text be exhibited also in court-
halls togeiber with Cromwell’s famous statcment which the great Judge.
Learned Hand wanted should be hung oa legislative and court halls :
‘I beseech you, in the bowels of Christ, think it possible that you might
be mistaken !

It we scan the anatomy of the Munsif's order, which was upheld all

along, we notice awesome implications that if, within 15 days, compli-
ance with the injunction did not take place—which implicd payment of
long years® salaries and re-induction into service of the respondent (whoe
hid by then been removed), all of which required much more time to
secure sanctions and drawals of moneys in & mammoth  hierarchical
machine—the opposite parties (who, among them ?) shall be visited
with the order of attachment of property (which?) and sending them
(whom ?) te civil jail (for how long?). As the non-applicant No. 2
has been transferred from Kota Division therefore, the compliance of
the order will be made by the present Divisional Superintendent, Kota
(and so, the transferee officer was in peril of imprisonment?). The
brucketed interrogations are ours, bricfly 1o indicate that where liberty
and property are to be deprived it is fundamenta] that vagueness is a
fatal vice even if the issuing authority be the court.  The infirmity was
corrected in small part by the High Court (n revision as will presently
nolice,

Anyway, this order was stayed by the Figh Court on 5-3-1976 until
it finally dismissed the revision om January 20, 1979. And it is the
appellant’s case that salaries thercafter have been paid, calculations
buve been made, sanctions obtained and money withdrawn and all the
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ducs of years ure rcady' to be distributed. The question is whether the
action for disobedience was Iegal and justified, and, in any case, the
draconian purishment of Government by attaching its properties and
putting its servants in jail was a desertion of judicial discretion whose
hall-mark is to be firm but not authoritarian, liberal but not petulant,
and cver informed by realism and impressed with contrition,

We have here an interlocutory injunction, though unusual, whose
soundness is being tested in a separate proceeding in this Court. Let
us, pro iempore, assume its valid existence and focus on the follow-
up ol allcged breach and visitation of punishment. What was the
direction?  Could it be practical to comply within that time, having
due regard to the inertia of administrative processes? Was  there

-recusant refusal, and, if so, by whom, in the conspectus of facts

here? When docs the court go to the extreme of imprisonment of
government servants at lesser Jevels, who have to act on orders from
above, for disobedience? 1s it the path of judicial discretion to
temper justice with mercy or practise the opposite? Above all,
though arising in limine, can there be an order of contingent attach-
ment of unspecified propertics 7 Can  the court imprison any one
unidentified in the order by making an omnibus direction leaving the
life-giving parts blanks to be filled up long afier the judgment and,
perhaps, to allow the bailiff to sieze whom he regards as the viola-
tory? May be, ‘Hurry Kills’ and ‘hasten slowly’ are mottos good
for every one who excrcises power either at the wheel of an automo-
hile or through the pen of a public functionary, '

We will proceed to resolve these questions which enbosom their
answers in their very formulation. For instance, does not the mere
asking call for the obvious auswer that no order by however high a
power can be fair or reasonable if it jeopardises the person of a2

citizen wearing the armour of part 1II, without so much as specificat-

ing the identity of the human being upon whom th'c authority is to
Iy hands. And yet, the learned h[ul?sif m.C(L']y directed that ‘the
opposite parly' (a plurality of three, including the Pcntral Guvcrn_-
went) be sent to civil juil. Moreover, the order notices that th‘? Di-
visional Superintendent (P'2) has been trans:fcrrcd 3“‘! yet ‘h‘f 1010
cent tramsferee is put in peril of incz'trccmnon. 'Rr.-ullsmg this f;tal
flaw, the Ifigh Court sought to repair the yawning tear by muklng
the, following observation-cum-direction : ’ % 2

The learned Munsif Magistrate, who passed the earlier |
. otder on January S, 1976 could not proceed with the pro-
" ceedines for sending ‘the petitioners concerned to Civil Jail
= i > o -
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and also of attachment of the property. It would be fo_r
the Munsif concerned to naine the officer co:xcerlzeg who is
requiréd to be sent to Jail and further to Ve details of the

hed for the purpose of compelling com-

property to be atiac 1 2 y
pliance as per finding already given in judgment dated

January 5, 1976 as modified in appeal.
’ (emphasis added)

The court was rclentless cven when informed that the payment of
salary pursuant to the order passed by the High Court hac} already
been made. The concluding portion of the High Court’s judgment
stated thay the Munsif concerned should take prompt action “for
executing his order in respect of sending concerned officer to jail and
the attachment of the property concerned as mentioned in his judg-
ment ...." Both the orders kecp the identity of the key persons
and propertics in uncertainty.

We arc a little startled that a court in the contempt jurisdiction
should deprive the personal liberty of a person without naming in
the order whom the Court's bailiff should take into custody or the jail
authoritics should receive. Equally clearly, how could property be
taken without its being patticularised in the judgment, disrcgarding

procedural obligations ? It is not as if without hearing the officer

to be jailed and Ais case against detention considered, the Munsif give

ad hoc details of property to be attached without hearing the owner .

thereof as to his version about why his property should not be touched.
The constitutional sanctity of liberty and the (then) protection of pro-
perty will become chimerical and the processual law will hang limp
if the substantive order is silent and identifying the offender is left over
as a ministerial measure. ~ The High Court was in error in leaving it
to the trial court o designate such names when it actually issued the
ministerial order to execute its deerctal order, Nameless humans can-

not be whisked off to prison even in the name of contempt by insertion -

of lhe.name after the judgment is delivered. Natural justice is a
pervasive doctrine integral to processual fair-play in Indian jurispru-
dence, For this reason alone, the extent order under challenge is
vulnerable-against both the attuchment of unspecified property and
detention of unnamed contemners, :

Independently of this invalidatory circumstance, it is apparent that
!f-u:rc 18 no ground for judicial indignation once the facts are appre-
cwtcd. in their realistic setting. The order of injunction was made by
the trial court on 15-4-74 and brought before the High Court where
the revision petition was dismisscd on 3-1-1979.  Strictly speaking, the
order of injunction had not been stayed and should have been obeyed.

-
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It is no cxcuse to say that when appeal and revision pend, litigative
hopes lull people into insouciance, While this is not prug’jcntajt ;
component in judging about obstimate non-compliance. To iﬂ,stiluti
a procceding for disobedience of an injunction commanding reinstatct

ment of a government servant purportedly removed from service by -

thz higher ofﬁ:.:ers of the Railway, together with payment of salary for
prior periods, is a stukiification of the jurisdiction, if sufficient time is
not givén. A little touch of realism would have easily convinced the
High Court that a government scrvant of the Union of India who had
been removed from service for misconduct could not be reinstated with
full back pay immecdiately the order was made by the Court. It had
{0 be communicated to various officers, orders had to be made at
various levels, files had to move and notings made for gestation before
implementation. All this takes time and when the court order is
eventually effcctuated, the salary of the officer will, of course, have
1o be paid with effect from the original dute of the impugned threat of

action. To proceed to punish in haste without ~pausing to  realise |

how government functions is not fair in this drastic jurisdiction where
personal freedom is in peril.  The description of its processes, as pre-
valent in the days of Lord Curzon, holds good to-day. Here are his
impatient words dipped in pungent ink :
|

b}

« ... the administration had become ponderous, like an
clephant—'very stately, very powerful, with a high standard
of intelligence, but with a regal slowness in-its gait’ " ("}

“Round and round, like Ilhc diurnal revolution of the
earth, went the file, stately, solemn, sure and slow: and
now, in duc season, it has completed its orbit, and I am
invited to register the concluding stage.” (%) =

ne wilful procrastination nor suffer wantou
ound for default in obeying court
lazy bosses nor ‘cheeky” evaders.

We are in no mood to condo
stagmation in Administration as & Bf
orders. The Law does not respect
But no proof of that specics of gui
Mere inaction has no long mileage wh

o's order, holding the appellants in
bly annoyed by absence of instant

cte miens rea is & sine qua non-

We, thercfore, regard the cou
contempt, a hasty measure, proba
compliance,

(1) Curzon, Cited in Earl of Ron |Jshay, Life of Lord Cur‘mn London
1928 Vol. 2p. 64-
{2) Curzon to Hamilton, 21 Feb. 1901

*

It has been brought to our notice. |
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The scverity of the sentenee is beyond §Oﬂlpf<31“-‘“5‘°ﬂ» We can-
not understand how the court could ignor¢ the fact that salary
had been paid from. the date of the High Court’s 'order upto date and
the readiness to pay the back salarics, on securing the appropriate
sanction and drawal of cheque, had been represented to the court,
Before us, the learncd Solicitor General said that the entire back wages
were ready to be paid and the mecessary cheque had already been
drawn. We see no inclination on the part of the Government of India
to adopt a challenging attitude against the court's writ. It is well-
known that the contempt power should be kept sheathed and the sword
should be drawn only sparingly if the court is convinced that there has

“been wilful defiance or discbedicnce, Moderation lends dignity 1o

power and we fce] that the facts of the present case far from call for
any stronger step than an admonition to comply within a realistic spell
of time and stiffer action thereafter. We do not take the view that
the Union of India should be shown undue ipdulgence or its officers
singulur solicitude, But once there is clear evidence of active obedieace,
coupled with expression of regret delayed though the compliance be
due to the inevitable time-lag inductd by paper-logged procedures, the
court may be clement. Here, compliance and contrition are now

‘

In these circumstances, we allow the appeal and record the under-

taking of the Union of India, the 1st appellant, thrt the entire salary
due te the respondent will be paid within one week from to-day.

N.V.K. ' Ap.pmﬂ allowed.
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