STATE OF KERALA
V.
KUMARI T. P. ROSHANA & ANR.

January 17, 1979
[V. R. Krisuna TYER AND R. S. PATHAK, JJ.]

Constiiution of India 1950—Ar, 14—Medical College admission—Selection
of students from different universities with no uniformity of standards—Reserva-
tici of ceats on derriforial basis—Validity—W hether violative of Art, 14,

Articles 32 and 136—When root of the grievance and the fruit of writ are
not individual but collective courts power is one cf affirmative structuring of
redress to make it meaningful and socially relevant—Decivional putdelives 10 be
given.

The State of Kerala appointed a Commission to recommend Wwhich sections
of lhe people required special freatment under Arf. 15(4) having regard to their
social and educational conditions. That Commission recommended equitable
allocation of seats on the basis of educational backwardness of the Malabar aren.
Substantially fowading itself op these recommendations the State Government
evolved a formula, which by polling all applications for admission o the four
medical coileges in the state, one consolidated list was prepared and cendidates
were selected strictly  according to the marks secured by them.

This scheme having heen struck down by the High Court, a fresh expert com-
mittee was appointed to examine the quo modo of admissions to medical colleges,
The Government on the basis of these recommendations decided that seats avail-
able for the medical course might be distributed for the students of the two
Universities of Kerala and Calicut in the ratio of the candidates registered for
the pre-degree and B. Sc, course in them.

In a writ petition under Art. 226 the High Court held that the scheme of
selection for admission to the medical colleges on wn assessment of merits of
students drawn from different universities with no uniformity of standards 1is
objectionable and the linkage of the division of seats with the registered student-
strength of the universitics bears no nexus amd is violative of Art. 14 of the

Constitution.

On the question of the validity of the scheme of selection for admission to the
medical colleges.
TIELD : 1. Current conditions warrant the classification of stodent commao-

nity on the Fonal basis—not as a legitimation of endless perpetuation but as a
transient panacea for a geo-human handicap which the State must actively

strive to undo. 1980 E]

2. The principle of reservation with weightage for the geographical ares of
the Malabar district is approved. [980 G]

3. The reasoning of the High Court that there is such substantial difference

in the pre-degree courses and evaluations between the sister universities within
the same State that the breach of Art. 14 by equal treaiment of the marks un-

.
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eqiilly Sectired by the exdminees in the two Umiversities may be spelt out.

Every inconsequential differentiation between two things does not comstitute the

‘vige of discrinnaticsy, if law clubs theém together ignoring vanial variances.

Arilcle 14 is not a  voodoo which visits wik invalidation every execotive or
Ieglsiatm: fusion of things or categories where there are no pronounced inequali-
tits, Mitbenatical equality is not the touchstone of constitutionality. {983 E-F)

Stare of Jammu & Kashmir v. Triloki Nath Khosa & Anr. [1974] 1 SCC 19
at 42; referred to.

4: A large latitude is altowed in this area to ths State to classify or declassify
based oh diverse considerations of relevant pragmatism and the judiciary should
not “rush in"” where the executive varily treads. [984 AJ

5. Many colleges are run by the State or institutional managements where
pre-degree or degree courses are undertaken, The teachers move from one
university jmisdiction to the other, the teaching material is. inevitably of a like
natore, the subjects taught must ordinarily be aliks. The examiners are ustially
drawn from within the S'ate or neighbouring States. Even the compositina of
the acudentic bodies in the two universities may have common members. The
Univetsity Acts themselves are substantielly similar. To surmise discrimination
from possibilities is alien to the foremsic procsss in the obsence ot hard facls.
Gross divergences exist among Universities affecting the guality of the teaching
and the marking, the anomalies of grading and the absurdity of equating the end
produef on the blind rasumptica that the same marks mean the same excellence.
But nct glib surmises but golid facts supply the sinews of discriminatory inequality
or equality.  Some backward universities and colleges have degeneraled into
degree-dealers bringing rapid discredit to Indian Academic status, [984 D-F}

6. The vagarious element in matking and moderstion of marks may be a
fact of life, but too marginal to qualify for substantial difference unless otherwise
made ont  [ndeed, there may be differences among the coileges under the same
University, among the examiners in the same University. Such fleeting factors or
ephemeral differences cannot be the solid foundation for a subs‘antial differentia-
tion which is the necessary pre-condition for quashing an executive or legislative

cact as too discriminatory to satisfy the egalitarian essence of Art, 14,

[984 H—985 A]

7. The functional validation of the writ jurisdiction is an appropriate cxami-
nation of the substantiality of the alleged disparity. [985 Bl

8. Tie corner-stone of classification adopted for medical admissions by the
Government was University-wise allocation. By itself, this approach had consti-
tutivnal sanciion. [986 C)

D. N. Chanchala v. State of Mysore & Ors. etc. [1971] Supp. SCR 608; relied
Of.

9, The discriminatory vice, if University-wise classification and comnséauéntial
alfocation of seats were resorted to, was pressed thetein but repelled. The funda-
mental 'educationallreal'ities and résultant resolution of the legal imbroclio are
inatructively presented therein, which have special relevance to the ins‘ant ease
because the social facts, constitutional confrontatlons and administrative answers
in the Kerala and Karnataka litigations are simifar. [986 D, 986 H—Y87 A}
5-L119 SE1X79
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10, 1he ipjection of the University-wise student strength is drawing the red-
herring across the trail—an irrelevance that invalidates the scheme. There fs no
_nexus between the registered student strength and the seats to be allotfed, The
fewer the oolleges the fewer the pre-degree or degree students. And so, the link-
. apes of the division of scats with the regisiered student strength would make an
_ irrational inroad into the University-wise allocation. Such a formula would be
a pupishment for backwardness, not a promotion of the advancemient. The
discrimmatory paring down based on unreason cannot be upheld. {990 G-H]

11. Law is not unimaginative, especially in the writ jurisdiction where res-
ponsible justice is the goal. The court cannot adopt a rigid attitude of negativity
- and sit back after striking down the scheme of Government leaving it to the
heipless Government caught in a crisis to make-do as best as it may, or throwing
the sitzation open to agitational chaos to find a solution by demonstrations in the
strects and worse. In the instant case unable to stop with merely declaring that
the scheme of admission accepted by Government is ulfre vires and granting
the relief to the petitioner of admission to the medical colleges, the need for
controlling its repercussions calls for judicial response. [991 H—992 A

12. An ixisive study of the exercise of the writ power in India may reveal
that it limits its actions by quashing or nullifying orders proceeding on a viola-
tion of law, but stops short of a reconmstruction whereby a valid scheme may
replace & void project. This is symptomatic of an obsolescent aspect of the
judicial process, its remedial shortcomings in practice and the need to innovate
the means, to widen the base and to orpanise the reliefs so that the Court
actualises sncial justice even as it inhibifs injustice. .[978 A-B]

13, This commumnity perspective of the justice system explains why‘ the Court
has resorted to certain unusual directions and has shaped the ultimate com-
"plex of orders in these proceedings in a self-acting package, Chronic social
disability cannot be amenable to instant administrative surgery and law. chall
not bury its head, ostrich fashion, in the sands of fiction and assume equality
where the opposite is the reality. [978 C, 980 C)

14. The rule of law runs close to the rule of life and where societal life,
as between one part of the State and another, is the victim of die-hard dis-

parities, the constitutional mandate of equal justice under the law responds to -

it pragmatically and permits classification geared to eventual equalisation.
[%80 D1

_ &5. The writ of this Court binds the parties on record who must abide by
the dirsctions issued necessitated by the exigency of the situation and the need
to do justice. 1993 D

16. The court system belongs to the people and must promote constructive
justice; and all insfitutions, including the Governments and Universities, Tikewise
belong te the people. This commitment is the whet-stone for doing justice in
lhe wider context of social good. 1993 E-F] .

i 17.. Leaving the Judgment of the High Court in the conventional form of
mere!y quashing the formula of admission the remedy would have aggravateﬂ the
maiady, confusion, agitation, paralysis, The root of the grievance and the fruit

_of the writ are not individual but collective and while the “adversary system”
‘makes the Judge a mere umpire, traditionally speaking, the community orienta-
tion of the judicial function, so desirable in the Third World remédial juris-

>
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vt

prudence, transforms the courts’ power into affirmative structuring of redress &0

ag to make it personally meaningful and sociadly relevant. Frustration of in- .-

" validity is part of the judicial duty; fulfilment of legality is complementary.

. This principle of affirmative action is within the court’s jurisdiction under Art
136 and Art. 32 and the present cases deserve its exercise. Decisional guide-
tines given, [994 B-F]

CviL APPELLATE JURISDICTION : Civil Appeal No. 2297 of 1978,

Appeal by Special Leave from the Judgment and Order dated
13-11-78 of the Kerala High Court in O.P. No. 3239/78.

AND
WRIT PETITION NO. 4705/78

_ M. M. Abdul Khader, Adv. Genl. for Kerala, V. J. Francis and
Mustafa K. Rowter for the Appellant in C.A, 2297/78 and Respon-
~ deats in W.P. 4705/78.

P. V. Govindan Nair, N. Sudhakaran and Mrs. Baby Krishnan for
the Petitioner in W.P. No. 4705/78 and Respondent No. 1 in CA
2297/178. '

Dr..V. A. Sayid Muhammad, S. K. Mehta, P. K. Shamshuddin,
P. N. Puri and E. M. Sarul for the Interveners.

A. S. Nambiar for Respondent No. 3 in CA 2297/78.
The Judgment of the Court was delivered by

KrisaNA IYER, J.~—The dynamics of the writ jurisdiction and the
potential for affirmative court action, as part of remedial jutisprudence,
constitute the key thought which animates the ultimate decision and
direction we give in this couple of cases which have come up by
Special Leave and under Art, 32 to this Court, aware as we are of a
host of like proceedings which pend in the High Court.

The State of Kerala is the appellant in the civil appeal and 1st
respondent in the Writ Petition but the collective litigation springs from

a traditional type of action and typical kind of relief granted in exercise
of its writ jurisdiction by the High Court striking down a transitory
scheme of admission to the medical colleges of the State evolved by
the Government but invalidated by the High Court on the ground of
discrimination in the distribution of seats among the eligible students
drawn from two disparate regions of the State. Of course, the instant

~ repercussion of the decision is apt to be confusion in the admission
. to the academic courses which have hardly commenced and
. this desperate situation has driven the Government to this Court seck-
ing reversal of the Judgment under appeal. Law promotes order, not

| anomie,
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Any incisive study of the exercise of the writ power in India may
reveal that it limits its action to quashing or nullifying orders proceed-
ing on a violation of law, but stops short of a reconstruction whereby
a valid scheme may replace a void project.  This is no reflection on
the High Court’s ruling but is symptomatic of an obsolescent aspect of
the judicial process, its remedial shortcomings in practice and the need
to innovate the means, to widen the base and to organise the reliefs
so that the court actualises social justice even as it inhibits injustice.
This community perspective of the Justice System explains why we
have resorted to certain unusual directions and have shaped the ultimate
complex of orders in these proceedings in a self-acting package. With
this exordium we proceed to narrate briefly the necessary facts and
developments revelatory of the course of events and the cause of action,
the impact of the High Court's judgment and the compulsions which
have brought the State in appeal to this Court.

The Kerala State, notwithstanding its striking demographic, cul-
tural, linguistic and political integrality and educational advance, has
certain historical hangovers of academic disparity and developmental
maldistribution which have survived for two decades as this case testi-
fies. We are not comcerned with the cticlogical enquiry into this
malady but recognise it as a reality since the authentic materials from
Commission reports and prior rulings of the High Court concurrently
so establish. Broadly speaking, this ‘composite’ State may be dicho-
tomised as Travancore-Cochin and Malabar regions woven into one
{abric by the States Reorganisalion Act, 1956. Gaping disparitics of
development cannot be wished away by political fusion into one State
and determined efforts at equalisation of human conditions, economic
and cultural, alone lend living validity to geo-political homogeneity.
Malabar being admittedly laggard in the cducational field, the State
endeavoured to wipe out this weakness by starting or supporting new

colleges in this neglected segment; and one such institution was the -

medical college at Calicut. Indeed, the drive to upgrade the educa-
tional status of this backward zegion persuaded the State to set up
the Calicut University to which were affiliated all the colleges in that
Cindrella area, including the Calicut Medical College. An adjoining
district, Trichur, was also tacked on, for convenience, maybe,

“The cynosure ‘of attention in this litigation is the scheme of admis-
sion to medical colleges in the State; and so we may adjust the forensig
lens to focus on the- struggle for seats in the four medical colleges
in the State—all run by Government but providing for five hundred and
odd students, as against several thousands of applicants. This ‘musical
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chair’ situation naturally led to many qualified claimants being rejected
and litigative adventures being inaugurated on grounds of discrimina-
tion. One such writ petition having been allowed, the State has, by
special leave, come up in appeal.  The points raised in the writ petition
under Art. 32 are identical.

A scnsitive appreciation of the grievance successfully ventilated
by the writ petitioners in the High Court is possible only if we unfold
4 fuller conspectus of the facts. Cognizance of some essential circum-
stances is mecessitous as the first step, There are three Universities
in the State but we are concerned only with two—the Kerala and the
Calicut Universities—to which the four medical colleges are affiliated,
three of which are under the jurisdiction of the first and the fourth
under the latter. Broadly speaking, the latter caters to the academic

requirements of the Malabar segment plus a neighbouring district and
the former to the rest of the State.

The Malabar arca has been regarded as notoriously backward
1rom the point of view of collegiate education so much so, the number
of colleges which provide pre-degree courses necessary by way of
gualification for entrance into the medical colleges, are relatively fewer
and, on the contrary, the remaining part of the State thanks to many
factors, has been on a higher level, with colleges more numerous and
pre-degree students more prolific. Geographic justice, a component
of social justice, has to take note of these comparative imbalances.
Rightly, therefore, the State Government, based on certain reports of
Commissions, considered the two territorial divisions as separate unils
and regulated seat allocations to medical colleges in the State on an
equitable basis. The social thrust of the classification, based on geo-
graphical dissimilarifies, was the core factor in formulation of that
scheme of .admissions, This principle found favour with the High
‘Court in its Full Bench ruling in Rafia Rahin’s(1} case. While over
the ‘years, amelioration produced by State Plans has reduced the degree
.of backwardness, the fact remains that substantial equalisation of oppor-
tunities between the two areas is a “consummation devoutly to be
wished.” We agree with the High Court that

“in considering the question of the educational backward-
nese of a particular class of people, or a particular tract of
territory of this State, we cannot forget that the evolution of
human society and its march from backwardness lo progress
must essentially be a slow and gradual process. [t is not as if,
by a Government or executive fiat, a class of people or a bit
of territory has been condemned to backwardness, and with

(1) State of Kerala v. Rafia Rahim, 1978 KLT 369.
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the lifting of the ban by efflux of time or otherwise, they auto-
matically spring back into a progressive or forward class of
people or tract. It is useful to recall the observations made

by this Court in State of Kernla v. Tacob Mathew (1964 KLT
298).

“9. In these regions of human life and values the clear-cut
distinctions of cause and effect merge into each other.
Social backwardness contributes to educational back-
wardness; educational backwardness perpetuates social
backwardness; and both are often no more than the
inevitable corollaries of the extremes of poverty and
the deadening weight of custom and tradition.” (')

If we may add, chronic social disability cannot be amenable to
instant administrative surgery and Jaw shall not bury its head, ostrich
fashion, in the sands of fiction and assume equality where the opposite
is the reality.

The rule of law runs close to the rule of life and where societal life,
as between one part of the State and another, is the victim of die-hard
disparities the constitutional mandate of equal justice under the law
responds to it pragmatically and permits classification geared to even-
tual equalisation. We, therefore, agree with the High Court that
current conditions warrant the classification of the student community
on the Zonal basis—not as a legitimation of endless perpetuation but
as a transient panacea for a geo-human handicap which the State must
actively strive to undo.

.

In Kerala, as in some other States, reservation policies of Govern-
ments and ‘equal protection’ pronouncements of courts have chased
each other. A happy harmony among the great instrumentalities for
accomplishment of constitutional goals by complementary action is the
desideratum for developing countries, if we may say so respectfully.

The principle of reservation with weightage for the geographical area
of the Malabar District has our approval in endorsement of the view of
the High Court. An earlier decision of the Kerala High Court {1964
KLT 298) gave rise to a Commission appointed to recommend whizh
sections of the people required special treatment under Art. 15(4) of
the Constitation, having regard to their social and educational conditions,
That Commission, inter alia accepted the educational backwardness of
the Malabar area and recommended equitable allocation of seats on that
footing, Substantially founding itself on these recommendations but
modifying them in some measure Government hammered out a formula,
a basic feature of which was pooling together the applications for ad-
mission to the four medical colleges in the State in one consolidated list

(1) 1978 KLT 369 at 387,
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and selecting students for medical courses strictly according to the marks
secured—of course, making allowance for seats reserved for a limited
percentage of students from outside and the customary bonus of reserva-
tion of seats for Scheduled Castes, Scheduled Tribes and backward
classes. This part of the ‘selection calculus’ is beyond cavil before us,
as the nation with all its social engineering boasts and all its tumultuous
bungling, is distances away from human justice through human law.
The rough and tumble of academic life, based on the Pooling System
seemed to run smooth for some years when a new attack was mounted
on it in the High Court with constitutional artillery from the inexhausti-
ble armoury of Art. 14, A Full Bench hit the scheme fatally this time,
not with the familiar but fruitless archery of geographical discrimination
but with the weaponry of ‘reverse discrimination’ in a different mani-
festation.

The strategy of attack was neatly expressed by the learned Single
Judge whose judgment on this point was endorsed by the Fufl Bench.
Discrimination was discovered by the Court in attributing parity to the
marks of examinees in pre-degree and degree courses of the Calicut
University with those of the candidates of the Kerala University. The
Full Bench framed the question, tell-tale fashion :

“The question is not whether one University is superior
to the other or maintains higher standards in the matier of
sylabus, examination and evaluation than the other, but
whether the operation of different Universities with varying
standards of their own is productive of inequality.’(*)

The descriptive presentation of this discriminatory facet was given
by the learned single Judge in the same case :

“To compare the marks obtained by students of two diffe-
rent Universities valued by different examiners on answer
papers of different patterns may not be the proper mode of
determining comparative merit. Even in the case of candi-
dates appearing for the same examination in the same univer-
sity there may be a cause for complaint in the matter of marks
awarded to the candidates. Quite often revaluation has shown
that at least in some cases there is justification for the plea for
such revaluation. Different examiners value the answer papers
and though there is a Chief Examiner his role is quite limited.
But these are inevitable and the marginal errors may have to
be ignored. By and large the comparative merits of the candi-
dates will be reflected in the marks they obtain in the exami-

(1) 1978 KLT 369 at 375

H-
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nation to which all candidates are uniformly subjected to. Byt
the same could not be said in the case of examinations condue-
ted by two or more Universities, It is well-known that some-
times question papers are tough and sometimes valuation is
liberal. Quite of:en valuation is guided by the percentage of pass
cxpected in an examination.  Moderation is also resorted to.
While all these may work uniformly on all the candidates ap-
pearing for the same examination in the same University that
could not be the case with regard to the candida‘es appearing
for the same qualifying examination from another University
writing different papers, which are valued by a different set of oy
cxaminers. When comparison is between two candidates pas- ‘
sing out from two Universities taking respective examinations
of the Universities the equation of candidates in matters where
near-accuracy is called for becomes difficult. ~ May be the
cxaminations are similar and the valuation also is
similar, but the other factors cannot be ruled out.  If admis-
sions to courses like medicine and engineering is to be on the
basis that the best talent is to be preferred, where students from
more than one University passing the qualifying examination
have to compete some method other than comparing their
marks should be devised to determine  their  comparative
1alent.” (1)

The Full Bench agreed with this anathematization of equal treat-
ment of ‘unequals’ and voided the Selection Process. The Court, with
helpful realism, concluded by adding a positive guideline to the decla- Y
ration of nullification : (%)

“As a result of our discussion, we are of the opinion, that
the scheme of sclection for admission to the Medical Colleges
on an assessment of merit of students drawn from different
Universities with no uniformity of standards is objec‘icnable
and violative of Art. 14 of the Constilution. We grant a de-
claration to the writ-petitioner to that effect.  We deny effec-
tive relief to the writ-petitioner on account of non-joinder of -
the selected candidates, and the fu'ility and ineffectiveness of
upsetting the selections and directing fresh admission at  this
stage. We consider that the best scheme of selection in  the
circumstances would be the method of selection of candidates
by holding a uniform Entrance Examination to secure

{1) 1978 KLT 359 at 371-372

(2) Thid, 382 . »
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uniformity of standards, as recommended by the Indian
Medical Council—vide Exts. P5 and P8—and as endorsed
by the University authorities (vide Ex. P7). We direct the
State Government to forthwith devise a scheme of selection
by holding such an Entrance Examination and pub]is_h the
same within three months from today so that the candidates
wishing to apply for selection to the Medical Colleges of this
State for the next academic year, have due notice of the
scheme of selection, The object being to secure uniform'ty of
standards for assessment and evaluation of students drawn
from different Universities, our direction should not be
understood as unalterably and inelastically fixing the Iimits
for Governmental action. Methods for securing unformity
of syliabus, pattern of examination, and mode of evaluation
in the different Universities, would well be within the pro-
vince of the Government to undertake, We allow this writ
appeal to the limited extent indicated above.”

In the end, the writ petitioner won the battle but lost the war, for
she got an abstract declaration that her excluSion was invalid but was

-denied the concrete direction to be admitted into the college.

We are not impressed much with the surmise which colours the rea-
soning of the Full Bench and the learned Single Judge that there is such
substantial difference in the pre-degree courses and evaluations between
the sister nniversities within the same Stote that the breach of Art. 14
by equal treatment of the marks unequally secured by examinees in the
two universities may be spelt out. It is trite law that every inconse-
quentia] differentiation between two things does not constitute the vice
of discrimination, if law clubs them together igncring venial variances.
Art. 14 is not a voodoo which visits with invalidation every execu‘ive
or legislative fusion of things or categories where there are no pro-
nounced inequalities. Mathematical cquality is not the touchstone
of constitutionality. This Court in Triloki Nath Khosa(') cautioned :

“Mini-classifications based on micro-distinctions are false
to our egalitarian faith and only substantial and straightfor-
ward c assifications plainly promoting relevant goals can have
constitutional validity. To overdo classification is to undo
equality.”

In the same ruling there was a caveat entered by Chandrachud, J
(as ke then was) against “a charter for making minute and microcosmic

(1) State of Jarnmu & Kashmir v. Triloki Nath Khosa & Anr. {19741 SCC 19 at 42.
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classifications.” ~ What is more, a large latitude is allowed in this area
to the State to classify or declassify based on diverse considerations of
relevant pragmatism, and the judiciary should not “rush in” where the
executive warily treads. The core question is whether there is such
substantial differentiation between the two universities in regard to the
pre-degree or degree courses and system of examina‘ions as too glaring
to imperil the equal protection clause. The presumption is in favour
of the vires of legislative and executive action where Art. 14 is the basis
of challenge. ~ We see no factual disparities disclosad in the Full Bench
ruling to reach the result of substantial difference in the syllabi, in the
pattern of examinations, in the marking systems or in the choice  of
the examiners so as to warrant invalidation on account of equal regard
being accorded to the marks secured by the examinees from the two
universities. We cannot forget that many colleges are run by the State
or institutional managements where pre-degree or degree courses are
undertahen,  The teachers move from one university jurisdiction  to

the other, the teaching material is inevitably of a like nature; the subjects °

taught must ordinarily be alike. The examiners are usually drawn
from within the State or neighbouring States.  Even the composition of
the academic bodies in the two universities may have common members.
The University Acts themselves are substantially similar. To surmise
discrimination from possibilities s alien to the forensic process in the
absence of hard facts. We are aware that there are Universities and
Universities, that gross divergences among them exist affecting the qua-
lity of the teaching and the marking, the anomalies of grading and the
absurdity or equating the end products on the blind assumption that the
same marks mean the same excellence,  But not glib surmises but solid
facts supply the sinews of discriminatory inequality or equality. Going
by vague reports, some backward universities and colleges have de-
generated into degree-dealers bringing rapid discredit to Indian acade-
mic status.

The Indian Medical Council Act, 1956 has constituted the Medical
Council of India as an expert body to control the minimum standards
of medical education and to regulate their observance.  Obviously, this
high-powered Council has power to prescribe the minimum standards of
medical education. It has implicit power to supervise the qualifications
or eligibility standards for admission into medical institutions.  Thus
there is an overa!l invigilation by the Medical Council to prevent  sub-
standard entrance qualifications for medical courses.

~The vagarious element in marking and moderation of marks may be
a fact of life, but too marginal to qualify for substantial difference unless
otherwise made out. Indeed, there may be differences among the

L2



KERALA v. ROSHANA (Krishna Iyver, 1.) 985

colleges under the same University, among the examincrs in the same
university.  Such fleeting factors or ephemeral differences cannot  be
the solid foundation for a substantial differentiation which is the neces-
sary pre-condition for quashing an executive or legislative act as  too
discriminatory to satisfy the egalitatian essence of Art. 14. The func-
tional validation of the writ jurisdiction is an appropriate examination of
the substantiality of the alleged disparity. We do not, however, pro-
ceed finally to pronounce on this point with reference to the two univer-
sities since nothing is available before us, or, for that matter, was before
the High Court to warrant a fair conclusion on the issue. We are per-

“suaded to make these observations for future guidance, so that academic

schemes may not be struck down as arbitrary or irrational save where
some sound basis has been laid.

We get back to where we left off before this divagation into the Full
Bench decision’s ratio on discrimination as between the two universities.
The sole question that survives is of allocation of seats on a university-
wise classification.  Following upon the Full Bench decision  which
struck down the pool scheme of selection, a constitutionally viable pro-
cess had to be evolved.  Government, therefore, appointed a fresh ex-
pert committee to examine and report the quo modoe of admissions to
medical colleges in the light of the directives contained in the Full Bench
decision, Two solutions were seriously considered by the Committee,
namely (1) -a common entrance examination such as is in vogue in many
States and has the approval of the Medical Council of India; and  (2)
the standardization of the syllabi uniformly for the two uaiversitics and
the elimination of different yardsticks in regard to the sctting of question
papers, marking systems and the like. The first one, though the
better, was given up as productive of public and student resistance. How-
ever wise a measure may be, its viability depends on its acceptance by
the consumers, namely, the student community and the parent commu-
nity.  Agitational opposition or determined dead-locking may make
it unwise to inflict it on an unwilling constituency. Of course, by a
gradual process of enlightenment the wisdom of such a measure may
dawn. What is rejected to-day may be greeted tomorrow, The Com-
mittee jettisoned the first proposal of a common entrance examination
partly scared of its impracticability at the moment. So it opted for the
second, namely uniformity of standards, from the formulation of syllabi
upto assignment of marks at the examinations. Surely either of the
proposals is an effective answer to Art. 14. Even so, when the Com-
mittee’s recommendations were placed before the Government it re-
flected carefully on the pragmatics of implementation and reached the
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conclusion that it would take some time to fulfil the pre-requisites to-
give effect to that formula. Time runs, university applications rush in,
admissions must begin, courses must start and administrative paralysis
in decision-making is no alibi. Implementational dilatoriness cannot
stall the flow of medical education. Caught in this crisis, caused, in
part, by the court ruling, Government fabricated a quick scheme of
admission to the four medical colleges, which, again, has now been
struck down by the High Court resulting in the appeal beforé us.

The corner-stone of classification adopted for medical admissions by
the Government this time was universitywise allocation, By itself, this
approach had constitutional sanction, having regard to the ratio in Chan-
chala’s case(').

The ratio in Chanchala concludes the dispute in this case.  The dis-
criminatory vice, if university-wise classification and consequential allo-
cation of seats were resorted to, was pressed but repelled.  Sheiat, J.
speaking for the Court, formulated the contention thus : (*)

“The next contention was that r.9(1), which prescribes
university-wise distribution of seats results in discrimination for
it lays down a classification which is nsither based on any inte'ii-
gible differentia, nor has a rational nexus with the object of the
rules,  The argument was that although there is one selection
committee for all the Government medical colleges in all the
three universities and for the said 59 seats in private colleges,
students passing from colleges affiliated fo a particu’ar univer-
sity arc first admitted in Government medical colleges affiliated
to that university and only seats upto 20% in each of such
medical colleges can be allotted to outsiders in the discretion
of the committee.  The result is that a student having higher
marks than the last admitted student is deprived of a seat only
for the reason that he had passed his P.U.C.  examination
from a college affiliated to another university.  According to
covnsel. such a classification has no rational basis and has no
reasonable nexus with and is in fact inconsistent with the very
object of cs‘ablishment of Government medical colleges,
namely, to train in medicine the most meritorious amongst the
candidates seeking admission.”(3)

The fundamental educational realities and resultant resolution of the
legal imbroglio are instructively presented in Chanchald’s case, which
(1) D. N. Chanchala v. 5t te of Mysore & Ors. etc. [1971] Supp SCR 608,
(2) Ibid pp. 617-618. :
(3) [1971] Suap. S.C.R. 608 at 619-¢21.

v
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have speciul relevance to our case because the social facts, constitutional A

confrontations and administrative answers in the Kerala and Karnataka
litigations are similar, Shelat J. observed : (*)

“The three universities were set up in three different places
presumably for the purpose of catering to the educational and
academic needs of those areas.  Obviously one university for B
the whole of the State could neither have been adequate nor
feasible to satisfy those nceds.  Since it would not be possible
" to admit all candidates in the medical colleges run by the Go-
vernment, some basis for screening the candidates had to be
setup. There can be no manner of doubt, and it is now fairly c
well settled, that the Government, as also other private agen-
cies, who found such centres for medical training, have the
right to frame rules for admission so Iong as those rules are not
inconsistent with the university statutes and regulations and do
not suffer from infirmities, constitutional or otherwise.  Since
the universities are set up for satisfying—the educational needs
of different areas where they are set up and medical colleges are
established in those areas, it can safely be presumed that they
also were so set up to satisfy the needs for medical training -of
. those attached to those universities. In our view, there is
nothing undesirable in ensuring that those attached to such ~
universities have their ambitions to have training in specialised E
subjects, like medicine, satisfied through colleges affiliated to
their own universities.  Such a basis for selection has not the
disadvantage of districtwise or unitwise selection as any student
from any part of the state can pass the qualifying examination
in any of the three universities irrespective of the place of his
birth or residence.  Further, the rules confer a discretion on ¥
the selection committee to admit outsiders upto 20% of the
total available seats in any one of these colleges, i.e. those who
iave passed the equivalent examination held by any other uni-
versity not only in the State but also elsewhere io India. . . .
The fact that a candidate having lesser marks might obtain ad- ¢
mission at the cost of another having higher marks from another
universily does not nocessatily mean that a less meritorious
candidate gets advantage over a more meritorious one, As is
well known, different universities have different standards in
the examinations held by them. A preference to one attached
tof one university in its own institutions for post-giaduate or B

(1) [1971] Supp. S.C.R. 608 at 619-621.
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- technical training is not uncommon-. . . .. Further, the Govern-
ment which bears the financial burden of running the Govérn- -
ment colleges is entitled to lay down criteria for admission in
its own colleges and fo decide the sources from which - ad-

. mission would be made, provided of course, such classification

~ is not arbitrary and has a rational bass and a reasonable con-
nection with the object of the rules.  So long as there is no
discrimination within each of such sources, the validity of the
rules laying down such sources cannot be successfully challeng-

- ed. [Sec Chitra Ghosh v. Union of India(*)1 In our view,
the rules lay down a valid classification.  Candidates passing
through the qualifying examinations held by a university form
a class by themselves as distinguished from those passing
through such examination from the other two universities.
Such a classification has a reasonable nexus with the object of
the rules, namely, to cater to the needs of candidates who
would naturally look to their own university to advance their
training in technical studies, such as medical studies. In our
opinion, the rules cannot justly be attacked on the ground of
hostile discrimination or as being otherwise in breach of Art.
14:"

- We do not mean to lay down, as an inflexible dogma of universal ap-

- plication, that under utterly different social and educational environs

university-based grouping of candidates for specialised courses = will,

willy-nilly, be valid. But the basic identity of pertinent circumstances
bearing on the university-centred descrimen in Chanchala and here
constitutionalize the scheme of selection adopted by Government group-

ing all eligibles from colleges affiliated to each University as separate

units.  The High Court’s perspective in this regard is impeccable.

It is an interesting sidelight that in Chanchala as much as 20% of
the total seats were thrown open to ‘outsiders’ i.c. ‘those who have passed
the equivalent examination held by any other university not only in the
State but also elsewhere in India.  The underlying unity of syllabus and
broad agreement on evaluation are assumed in this pool system, confined
to 209 but open to several universities.

*© Having held in the earlier Fuli Bench case that university-wise cate-

gorisation for seats allocation was good the High Court, in the impugned
judgment, still struck down the new scheme as discriminatory.  The
vice was traced to a certain feature which went beyond mere university-
wise allocation and made further modifications governed by the propor-

(1) [1970] 18.C.R. 413 at 418.
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. tion, of the pumber of students presented by the two universities for the
. pre-degrec and B, Sc. examinations,  ‘Ay, there’s the rub’.

The Committee’s long range proposal of uniformity between  the
two universities was unexceptionable and, if adopted, would end ap-

prehensions of injustice stemming from dissimilarities flowing from diver-

gent syllabi and examination methodology. Indeed Government has ac-

"cepted it as the long-term solution and rightly.  The relevant G.O.

dated July 14, 1978, sums up the Committee’s unification solution

- thas

“As a long term solution Government may move the Uni-
versities of Kerala and Calicut to unify the  curriculum and
courses of study for pre-degree course and form Inter Univer-
sity Board for the conduct of examination. When such a
scheme is established pre-degree will be the only qualifying exa-
mination for selection to all courses in the medical colleges.
The Committee has pointed out that unification of the syilabus,
course of study and examination in the four disciplines of
B.Sc., viz., Physics, Chemistry, Zoology and Botany would be
impossible and thus the reservation now given to graduate
candidates for selection to Medical and dental colleges will
have to be abolished.”

And the decision of Government is in these terms :

“Government. . . have accepted the recommendation of the
committee to have unified curriculum and course of study and
common board for conduct of examinations for the Kerala and
Calicut Universities,.  But Government consider that unifi-
cation of syllabus and method of examination should be made
also at degree level in respect of the 4 disciplines of Physics-
Chemistry, Zoology and Botany and that the reservation now
given to the graduates for admission to the medical and dental
colleges should be continued.  The Universities concerned are
being requested to take further action in the matter.”

N But the modus operandi for unification of syllabi and what not are inca-

pable of instant execution by unilatera] declaration, since it is the busi-
ness of the Universities.  And Universities are self-consciously autono-

. mous and often politicised, with the result that the writ of Government

may not run there,  Moreover, administrative slow-motion is the genius

: of _governmental and university processes.  Universities, with plural
bod‘es many voices and contradlctory cerebrations, may meet and
- debate, appoint sub-conimittees and discuss their reports awalt reachons
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of other organs and hold joint meetings to consider academit issites in:
all their dimensions and act generally only after leisurely réflect or. Ata--
demics cannot be hus'led and often hasten slowly. Meanwhile, the
year rolls on, students stagnate and medical education grinds to a halt,

These painful realities apparently induced the Government to fabri-
cate in its secretariat foundry a transitory strategy for the current year,

This short-run project adopted each University as a unit which, as
we have earlier explained, was good so far as it went.  But a dubious
rider was added which invited the judicial Waterloo.  That is the bone
of contention and so we excerpt the relevant portion :

“Aftér considering the proposal in all its aspects Govern-
ment have decided that the seats available for MBBS course
after deducting the seats for mandatory admission may be dis-
tributed for the students of the two Universities in the ratio
of the candidaltes registered for the pre-degree and B.Sc. course
in the two Universities, taking the average of thc number of
candidates registered for the pre-degree and B.Sc. degree cour-
sos with cligibility for admission to Medical Colleges for the last
three years as the basis.”

This operated as a cut back on the total ‘Calicut’ sea's as wholly avail-
able for the Calicut University students and, indeed, as urged by counsel
for the respondent, subtly subverted the criterion of ‘Ma'abar’ backward--

1NEess.

The Calicut Medical College and the Calicut University were created
as the purpose-oriented mechanisms for progressive elimination of edu-
cational backwardness in that territory.  This objective would be fulfil-
led if the entire number of seats of the Calicut Medical College were
exclusively made the entitlement for cligible students from colleges affili-
ated to that University. A further slice knifed out of the cake would
spell reversal of policy.

We agrec with the High Court that the injection of the university-
wise student-strength is drawing the red-herring across the trail—an ir-
relevance that invalidates the scheme. We cannot see the nexus bet-
ween the registered student-strength and the seats to be allotted. The
fewer the colleges the fewer the pre-degree or degree students. And
s0, the linkage of the division of seats with the registered student-strength
would make an irrational inroad into the university-wise allocation. Such
a formula would be a punishment for backwardness, not a promotion of
their advancement. We cannot uphold the discriminatory paring. down

based on unreason.
-,
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Once this premise is reached the calculus is non-controversial.

The three medical colleges affiliated to the Kerala University have
a total strength of 345 students and the only college affiliated to the
Calicut University has a student strength of 180.  On these basic figu-
res, the arithmatic worked out on the principles of deduction is beyond
controversy. 42 students form the reserved quota and have to be
apportioned between the two universities in the ratio of their student
strength.  Making available of seats for candidates from other universi-
ties 1S also common ground.  Both sides agree that the net number of
seats available to be filled up, if we proceed solely on the principle of
university-wise allocation, will be 166 for the Calicut University students
and 317 for the Kerala University students.  The admissions, even on
these agreed figures, will be subject to the die-hard rule of Communal
reservation.  The further division of seats in the ratio of 60 : 40 as
between the graduates and pre-degree candidates also has to be main-
tained.  No question of complicating the numbers by any further injec-
tion of the population ratio between Malabar and Travancore-Cochin
arises because the new formula takes care of the backwardness of Mala-
bar and there cannot be double benefits.

Decoding the rules in simplex form, what we get in arithmatical
terms is that the Calicut University students who have now been alloted

under the Government formula 136 seats will be entitled to an extra 30
seats.

If we rigidly direct that these additional seats be assigned to the
students cmerging from the colleges under the Calicut University  an
cqual number may have to be expelled from the students already admit-
ted from out of the Kerala University quota.  This consequence be-
comes cecmpulsive since the total strength sanctioned for the four medi-
cal colleges fixed by the two Universities and approved by the Medical
Council of India is 525 seats.

Here comes the play of processual realism in moulding the relief in
the given milieu.  The rule of law should not petrify life or be inflexibly
mulish. Tt is tempered by experience, mellowed by principled comp-
romise, informed by the anxiety to avoid injustice and softens the blow
within the marginal limits of legality.  That is the karuna of the law,

Nor is law unimaginative, especially in the writ jurisdiction where
responsible justice is the goal. The court cannot adopt a rigid attitude

of negativity and sit back after striking down the scheme of Government,

leaving it to the helpless Government caught in a crisis to make-do as

best as it may, or throwing the situation open to agitational chaos to find a
7119 SCi/7%
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solution by demonstrations in the streets and worsc.  We are, therefore,
unable to stop with merely declaring that the scheme of admission accep-
ted by Government is ulira vires and granting the relief to the petitioner
of admission to the medical college. The need for controlling its
repercussions calls for judicial response.  After all, law is not a brood-
ing omnipresence in the sky but an operational art in society.

The High Court’s ultimate direction is @ “We allow this writ peti-
tion and guash Exh. P2 G.O. to the extent to which it accepts alternative
proposal of the committee referred to in Exh. P.1”.  The Court also
observes : “We think it will be unfair in the circumstances to deny
effective velief to the writ petitioner...”  The relief claimed was ad-
mission to the medical college.

The upshot of the judgment, in terms of student impact, government
policy, college admissions and potential for agitation, may be envisioned
for a while. We may also take note of the gregarious trend of one
writ petition being followed by many when the grievance is common and
the first case is in essence a test case and class action.  What is granted
to the petitioner has to be granted to others who follow her.  In terms
of numbers several candidates may have to be admitted into the medical
colleges.  More than that is the chaotic consequence of the pro tempore
project of the Government being struck down with no alternative metho-
dology of selection.  Governments have no magic remedies to tide
over sudden crisis. Their processes are notoriously slow and the tem-
per of the student community is notoriously inflammable.  Thus the
negative stroke of voiding the G.O. and granting relief to the petitioner
is 10 throw out a number of students already undergoing their course and
to incite unwittingly student unrest of magnitude, apart from leaving the
academic algebra for admissions in a state of vacuum.  One thing is
certain,  If the syndrome of campus chaos is to be obviated, the cowrt
should come to the assistance of the Kerala University students already
admitted and undergoing their medical course who might otherwise have
to be jettisoned.  We, therefore, do not think it right to force into the
medical colleges any students who may be qualified for admission by
virtue of our order at the expense of another who has already been ad-
mitted and is undergoing the medical course. This means that 30
students from the colleges affiliated to the Calicut University will have to
be provided for ab extra.  But how to find accommodation for 30 morc
students 7

The Universities concerned have the power to increase the strength
ad hoc when gripped by a crisis such as has occurred here.  The Medi-
cal Council of India has an overall control in this ficld, being the statu-
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tory body created under the Indian Medical Council Act, 1956. Thus,
the concurrence of the Calicut and the Kerala Universities and the Medi-
cal Council of India becomes necessary for working out effective reliefs
in terms of adding to the strength on a temporary footing, with a sense
of equity and anxiety to do justice to the existing entrants.

Unfortunately, neither the Universities concerned nor th: students
affected are parties.  The presence of the Medical Council of India
also has to be secored.  Confronted by this situation, we directed, as a
measure of emergency, issuance of notice to the two Universities
made them party to the record.
of the Medical Council of Indra.
entered appearance.

and
A similar step was taken in the case
At short notice, all the three parties
Although Shri A. S. Nambiar, appearing for the
University, expressed inability to consent to any course of addition of
strength, he agreed that the concerned academic bodies were likely to
meet shortly and the Universities themselves would abide by any direc-
fions this Court issued in the inferests of Justice.  The learned Advo-
cate General had earlier represented that the Universities were likely to
agree to a temporary addition of strength, provided the Medical Council
of India would also approve of the course.  We need hardly say that
the writ of this Court binds the parties on record and all the three bodies
are before us and must abide by the directions we issue necessitated by
the exigency of the situation and the need to do justice.

After all, the Court system belongs to the people and must promote
constructive justice; and all institutions, including the Governments and
Universities, likewise belong to the people.  This commitment is the
whet stone for doing justice in the wider context of social good.  The
Universities, as we gather from counsel representing all the parties, may

not find it difficult to accommodate 30 students more, apportioned among
the four medical colleges of the State,

This addition is compelled by
the critical condition set out above.

This need will not survive this
academic year and, in that sense, no long term trauma for academic stan-

dards will be inflicted by each of the colleges accommodating a few more
students for their courses this year.  After all, not much time has
passed since the tcaching session began. Compared to their existing
strength, the additions are negligible. The Medical Counci! of India,
through the learned Additional Solicitor General, has cxpressed that it
has no objection to this proposal for a miniscule addition confined to this
academic year. We see no ground for either University to plead inabi-
Tity to help the cause of Justice.  The insistence on standards, measured
by marks, is not being relaxed, so much so the quality of the admission
of additional students does not suffer. A marginal strain in the
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matter of teaching and perhaps extra burden in regard to the practicals
may have to be endured.  We are, therefore, sure that the Universities,
the colleges concerned, the teaching community and the alumni them-
selves will appreciate the goal and cooperate in the success of the direc-
tion we make.

Had we left the Judgment of the High Court in the conventional form
of merely quashing the formula of admission the remedy would have

aggravated the malady-confusion, agitation, paralysis. The root of the
grievance and the fruit of the writ are not individual but collective and
while the ‘adversary system’” makes the Judge a mere umpire, tradi-
tionally speaking, the community orientation of the judicial function, so
desirable in the Third World remedial jurisprudence, transforms the
court’s power into affirmative structuring of redress so as to make it
personally meaningful and socially relevant. Frustration of invalidity
is part of the judicial duty; fulfilment of legality is complementary.
This principle of affirmative action is within our jurisdiction under
Art, 136 and Art. 32 and we think the present cases deserve its exer-
cise

We direct the State Government to admit 30 more willing students
who are qualified under the rules and who are students from the
colleges affiliated to the Calicut University—in order of the marks
secured. They will be distributed by the Selection Committee among
the four medical colleges of Government in an equitable way and their
decision will be final. The Kerala and the Calicut Universities will be
bound to expand the strength of the medical colleges concerned for
this year in obedience to this direction of the Court and the respective
bodies under the Universities will act accordingly.

The selection of these 30 students will not be confined to those who
have moved this Court or the High Court by way of writ proceedings
or appeal. The measure is academic excellence, not litigative persis-
tence. It will be thrown open to the first 30, strictly according to
merit measured by marks secured. The apportionment as between
graduates and pre-degree students and the application of the communal
reservation will apply to these 30 to be selected. The Selection Com-
mittee will make its decision on or before the 31st January 1979. The
Universities concerned will convey their approval to the Government
for the nceessary addition to the student strength in obedience to the
direction of this Court on or before the 27th January 1979,

We direct the State Government for the coming academic yeat
1979-80, to allot 166 seats for the students from the colleges affiliated
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to the Calicut University and 317 seats to the students from the
colleges affiliated to the Kerala University, the formula regarding
every other aspect being as indicated in this Judgment such as for the
‘mandatory admissions, the apportionment betwecn pre-degrec students
and the degree holders and other reservations.

Another imperative step we cast on the two Universitics, which
are parties before us, and are, therefore, bound by this Order deserves
to be clearly expressed. Having regard to the utter confusion in
medical studies that may be produced by keeping the unification of
syllabi and methodology of examinations in a flux we think it abso-
lutely essential to fix a time target for the University bodies to act.
Government will issue necessary directions to its representatives on
these bodies to accelerate the pace. We expect both the Universities
to implement the proposal made by the Committee and accepted by the
Government regardnig the uniform curricula and common examination
system and allied matters in such manner that there will be no inequa-
lity as Detween students emerging from one University and the other

within the State. This process shall be completed on or before 31st
May 1979,

We are aware that these various directions and orders call for high
pressure activisation. Perhaps, we may emphasise the need for guard-
ing against the slow march of burcaucratic movement embodied in
Lord Curzon's lament respecting the administration of his time, a
state of affairs wholly opposed to the dynamic fulfilment of the impera-
tives cast by the Constitution upon the nation and its institutions. Said
Lord Curzon in a despatch to the Secretary of State :

“Your despatch of August Sth arrived. Tt goes to Foreign
Department. Thereupon Clerk No 1 paraphrases and com-
ments upon it over 41 folio pages of print of his own compo-
sition, dealing solely with the Khyber suggestions in it. Then
comes Clerk No. 2 with 31 more pages upon Clerk No. 1.
Then we get to the region of Assistant Secrctaries, Deputy
Secretaries and Secretaries. All these gentlemen state their
werthless views at cqual length. Finally we get to the top
of the scale and we find the Viceroy and Military Member,
with a proper regard for their dignity, expanding themseives
over a proportionate space of print. Then these papers
wander about from Department to Department and amid the
varicus Members of Council. T am grappling with this vile
system in my own department, but it has seated itself like the
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Old Man of the Sea upon the shoulders of the Indian Govern-
ment and every man accepts, while deploring the burden.” ()

Hopefully, we part with this case with the thought that there will be no
occasion for any party to move for extension of time or to prove that
the curse Lord Curzon spelt out still haunts the wheels of administration,
The appeal is allowed; 5o also the writ petition—in the manner and to
the extent we have directed.  The parties will bear their costs, The
decisional guidelines herein given will, we dare say, so help dispose of
the many Writ Petitions pending in the High Court.  The journey to
the Supreme Court is not always necessitous for final justice.

ORDER

While there is agreement that thirty seats more have to be added as
has been indicated in the judgment making the total number of seats al-
locable to the students of the Calicut University to 166, there is some dis-
pute regarding the number of seats available for the students belonging
to the Kerala University. We have mentioned in the judgment  that
itis 317. 1t is open to the State Government or to the concerned Uni-
versities to bring it fo the notice of the court in case there is any clarifica-
tion necessary.

N.V.K. Appeal & Petition allowed.

(1) Culled from David Dike —Curzonin India



