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RAMESH CHANDRA ETC.
V.
STATE OF U.P. ETC.

March 25, 1980

fY. V. Caanpracaup, CJ,, V., R. KrISHNA IYER, N. L. UNTWALIA,
P. N. SHINGHAL AND A. D, KosHaL, JI.]

Uttar Pradesh Krishi Utpadan Mandi Adhiniyam, 1954 (U.P., Act XXV
of 196d), §s. 2 (a), (p). (¥), (k), 6, 17, and Uttar Pradesh Krishi Utpadan
Mandi Niyamawalli 1965, Rules 66, 67 and 68—Levy of market fee by market
Committees in Uttar Pradesh on transections relating to agricultural produce
—Validity of—Declaration of big areas as market area—Wixther offends the

law.

Marker Commitices—To be constituted in a regular manner and on a per-
manent basis—Machinery to be evolved for setting disputes.

The Uttar Pradesh Krishi Utpadan Mandi Adhinivam, 1964 (U.P. Act

XXV of 1964) provides for the regulation of sale and purchase of agricultural

produce and for the establishment superintendence and control of markets in

Uttar Pradesh. The enactment was passed for the development of new market .

areas and for efficient data collection and processing of arrivals in the Mandies
to enable the World Bank to givé a substantial help for the establishment of
various markets in the State of Uttar Pradesh. It led to the establishment of
Market Areas, Principal Market Yards and Sub-Market Yards and levying of
the fee in relation to transactions of cerfain commodities in the State of
Ultar Pradesh. Various Market Committees were formed known as Mandi
Samitis. In order to give effect to the working of the Act the Uttar Pradesh
Krishi Utpadan Mandi Niyamawalli 1965, being Rules under the Act were
made by the Governor. The Act was amended several times but the Rules
were not accordingly amended as and when required to make them uptodate
in accordance with the amended Act.

“Agricultural Produce” has been defined in clause (a) of s, 2 of the Act to
mean :-—

“Such items of produce of agriculture, horticulture, viticulture,
apiculture, sericulture, pisci-culture, animal hushandry or forest as
are specified in the Schedule, and includes a mixture of two or more
of such items, and also includes any such ifem in processed form,
and further includes gur, rab, shakkar, khandsari and jaggery.”

while Clause (e) defines “commission agent”™ or “Arhatiya” to mean :—

“a ‘person who, in the ordinary course of , business, makes or
offers to make, a purchase or sale of agricultural produce, on behalf
of the owner or seller or purchaser of agricultural produce, for
Arhat or commission”,

3w



§
|

RAMESH CHANDRA V. U, P. STATE 105

pnder clause (p),

““producer” means a person who, whether by himself or
throngh hired labour, produces, rears or catches, any agricultural
produce, not being a producer who also works as a trader, broker
or Dalal, commission agent or Arhatiya or who is otherwise ordi-
narily engaged in the business of storage of agricultural produce”.

Cause (y) defines a “trader” to mmean :—
“a person who in the ordinary course of business is engaged in
buying or selling agricultural produce as a principal or as a duly

authorised agent of one or more principals and includes a person,
engaged in processing of agricultural produce.”

Under Clause (k), ‘Market Area’ means an area nofified as such under

" Section 6, or as modified under Section 8, while ‘Principal Market Yard’ has

been defined under clause (o) to mean, the portion of a Mark-t Area, dec~
lared as such under Section 7, and ‘Sub Market Yard’ under clause (w) means a
portion of a Market Area, declared as such under Section 7.

The State Goverment under 8. 8 has got the power to alter any market
area and modify the list of agricultural produce. Section 9 provides for the
effects of declaration of Market Area. Chapter ITl of the Act deals with the
cstablishment, incorporation and constitution of the Market Committees,
section 17 provides for the power of the Committee. Clause (i) authorises
a Committee to issue or renew licences under the Act on such terms and
conditions and subject to such resirictions as may be prescribed. Clause (iii)
anthorises a Committee to levy and collect (a) such Fees as may be pres-
cribed for the issue or remewal of licences, and (b) market fee at the rate
and in the manoer provided therein. [Though clause (b) of section 17 (jii)
had undergone drastic changes from time to time, the Rules were not corres-
pondingly amended.] Section 19 provides for the Market Committee Fund
and its utilisation, Section 19-B was introduced in the Act by UP. Act 7

of 1978 w.ef. 29-12-1977 providing for the establishment of ‘Market Deve~
lopment Fund’ for each committce.

The Rule making power of the State Government is in Section 40. Rule
66 deals with the levy of market fee, Rule 68 provides for its recovery and

4 Rule 67 provides for licence fee.

¥

By a State Government notification, which was issued on April 11, 1978
making it effective from May 1, 1978, almost the whole of Uttar Pradesh
had been declared to be a Market Area, dividing it into 250 areas and indicat~
ing in Schedule 8 of the Notification 115 commodities in respect of which the
fee could be levied by the Market Committees. Declaration of Principal
Market Yards and Sub-Market Yards under Section 7 had also been made.

Various traders carrying on business in the State of Uttar Pradesh within

* the jurisdiction of several Market Committees challenged the levy of fee in

the High Court from time to time. There were several rounds of litigation

and the writ pefitions were dismissed. On account of the litigations between

the traders and the Market Committees, the workine of the Committees had

not successfully proceeded, as fees levied from tume to time could no be
8§—189 SCI/80
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realised in full. Sometimes illegal or wunauthorised collections have bheen
made. Money justifiably realised also had not been fully utilised as it ought to
have been done.

In the appeals and writ petitions to this court it was contended on behalf
of the appellants and petitioners that :—

1. Big areas consisting of towns and villages have been notified as Market
Areas without rendering any service, which is contrary to the whole object
of the Act and the concept of fee.

2. No market area or market yard had been vahdly created,

3. No Mandi Samiti (Market Committee) had been validly appointed,

4, No machinery had been provided in the Rules for adjudication of
dispates.

‘5. Fixation of minimum of 1% to be charged as market fee by all the

Market Committees under s. 17(iii) (b) of the Act was illegal as the require-
ment of and the services to be rendered by the various Market Committees

could not be on the same footing.

6. There was no application of mind in issuing the notification dated
11-4-1978 whereby 250 market arcas were notified and 115 items of agricul-
tural produce were specified.

7. There could not be any mulfi point levy of any market fee either in
the same market area or in different market areas.

8. The retrospective operation of the law brought about in s. 17(iii)(b)
by UP. Act 7 of 1978 we.f. 12-6-1973 was bad.

9. No market fee could be levied on goods not produced within the limits
of a particular market area and if produced outside and brought in such
area. ‘ -

10. No market fee could be levied both on paddy and rice. The rice

millers had been illegally asked to pay market fee on their sale of rice.
Similarly no market fee was payable on Ghee either by the producer—tmder

of Ghee or by its purchaser.

11, Fee could be charged on sale of animals but could not be charged
on hides and skins as was being illegally done. -

12. Fee could be charged on wood or timber but could not be charged
either on furniture manufactured from such wood or timber or on Catechu
(Katha). .

13. Wood cut and brought from the jungle by a manufacturer or paper
conld not be subjected to levy of fee.

14. Some of the items mentioned in the notification are Kirana goods
brought from outside the market area or even from other States for sale in
different Mandis, and cannot be subjected to the levy of market fee.

15. No market fee could be charged’ on tobacco or tendu leaves mor on
bidis.
16. No market fee could be charged on rab salawat and rab galawat,
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17. No market fec can be charged if only goods are brought in a market
area and despatched outside it without there faking place any transaction of
purchase and sale in respect of these geods.

18. If no licence is issued or taken under s. 9(1) of the Act then there
is no liability to pay a market fee.

19. No market fee can be levied on transactions of match boxes, soyabin
products.

20, No market fee can be charged {rom the vendors of fruits and vege-
tables through their Commission Agents.

21. Fee can be charged only on thosc transactions in which the seller
is producer and not on any other framsaction, and market fee can be charged

only on those transactions in which the seller is the purchaser of agricultural
produce and not on any other transaction.

HELD : 1. Declaration of big areas as Market Areas does not offend
any provision of law. Any area big or small including towns and villages
can be declared as Market Area under s. 6 of the Act. {121 F]

2. The traders are required to take out licences under s.9(2) read with

s.11 of the Act, for such place which is either a principal Market Yard or |

a sub-Market Yard or at any specified place in the Market Area. No body
can be permitted to carry on his business anywhere in the Market Areas as

the Market Committee will not be able to control and Ievy fee throughout the
“ Market Area. [121 G-H]

3. (i) Market Committees have not yet been constituted in accordance
with the provisions contained in 5. 13 of the Act. They have been constituted
temporarily under Uttar Pradesh Krishi Utpadan Mandi Samitis (Alpakalik
Vyawastha) Adhinivam, 1972 which was a temporary Act, extended from
year to vear. It is high time that Market Commiitees should be constituted

in a regular manner on a permanent basis in accordance with the provisions
contained in Chapter IIT of the Act. [123 C]

(ii) The levy and collection of fee by the temporary Market Commit-

. tees is not illegal as argued on behalf of the appellants. [123 D]

Kewal Krishan Puri v. State of Punjab [1979] 3 S.CR. 1217, referred to.

4. A machinery for adjudication of disputes is necessary fo be provided
under the Rules for the proper functioning of the Market Committecs. [123 E]

5(i) Under clause (b) of s. 17(iii) of the Act a minimum and maximum
limit of market fee chargeable has been fixed by the legislature. The mini-
mnom is 1% and the maximum is 14% of the price of the agricultural produce
sold. The fixing of the minimum of 1% fee by itself is not illegal but it
would be subject to the rendering of adequate services. [123 G]

(ii) The charging of 1% fee throughout the State of Utlar Pradesh
%y all the market Committees is not illegal and does not go beyond the quid
pro quo theory discussed in Purl’s case. [124 A]

o]
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6. The notification dated 11-4-1978 indicates that in the various Districts,
which number about 55, 250 Market Committees have been constituted and
about 115 items have been selected in respect of which market fee has been
directed to be levied. None of the items so specified is such that it cannot
be covered by the Schedule which is a part of the Act. The definition of
‘agricultural produce’ is very wide, and it is not confined to items of agricul-
tural produce only but includes items of produce of horticulture, viticulture,
apiculture, sericulture, pisci-culture, animal husbandry or forest. [124 CJ

7() Al the four clauses of clause (b) of 8. 17(iii) are mutually ex-
clusive. If the produce is purchased from a producer directly the trader
shall be liable to pay the market fee to the Committee in accordance with
sub-clause (2). But if the trader sells the same produce or any product of
the same produce to another trader neither the seller trader nor the purchaser-
trader can be made to pay the market fee under sub-clause (3). [125 C]

(ii) In a particular market erea market fee cannot be levied both in
relation to the tramsaction of purchase and sale of paddy and the rice produc-
ed from the same paddy. Fee can be charged only on one transaction. This
finds support from the unamended Rules as they are, wherein is to be found
sub-r. (2) of Rule 66, There is nothing in the provisions of the Act or the
Rules to warrant the view that in another market area the Market Committee
of that area cannot levy fee on a fresh tramsaction of sale and purchsse
taking place in that area. [125 H-126 A]

8(i) Before 1973, reading the provisions of the Act and the Rules,
market fee was to be charged at such rates as specified in the bye-laws of
a particular Market Committee. But it could not exceed 1/2 percentum
of the price of the agricultural produce. The liability to pay the fee was of
the seller of the agricultural produce. Market fee was liable to be paid
under Rule 68(2)(ii)) even if the specified agricultural produces was sold
direcily by the seller to the consumer. This provision has now been super-
seded by an amendment in the Act brought about by U.P. Act 19 of 1979,
(127 F-G] :

(ii) After the amendment in the Statute, Rules could apply only muratis
mutandis and wherever there was a conflict between the Rules and the
Statute the latter had o prevail. [128 D]

(iii) The State Legislatures are competent to make retrospective amemd-
ment and retrospective imposition of a fee is valid. However, in a given
case and in a given situation the retrospective operation may be hit by
Article 19. [129 A-B] :

B. Banerjee v. Anita Pan {19751 2 S.CR. 774, M/s. §. K. G. Sugar Lid.
v. State of Bihar & Ors. [1975] 1 S8.CR. 312 and H. H. Sudhundra Thirtha
Swamiar v. Commissioner for Hindu Religious & Charitable Endowments,
Mysore [1963] Suppl. 2 S.C.R. 302 referred to.

{iv) The Rules which were framed in 1965 namely Rules 66 and 68 are
very diffetent from the present provision of law. The Government has
failed to amend the Rules and bringing it in confirmity with the amended
provisions of the Statute from time to time. The Rules will apply as far as
possible so fong they do not come in conflict with. the Statute and even
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without the aid of the Rules the provision in section 17(iii) (b) as it stands
after the amendment brought ebout by U.P. Act 7 of 1978 is workable and
can be given effect to. [128 G-H]

In the present case the retrospectivity of the law as such is not bad and -
the only safeguard will be that if market fee has been realised by any Market
Committee in respect of transactions of sale of agricultoral produce taking
place between 12-6-1973 and the coming into force of U.P. Act 7 of 1978,
in accordance with law as it prevailed then, no market fee under the
amended Iaw can be realized again. But if in respect of any transactions
aforesaid market fee had not yet been realised then it can be realised in
accordance with the amended provision of the law. [129 Cj

9. No provision in the Act or the Rules limit the operation of the law
in 2 particular market area only in respect of the agricultural produce pro-
duced in that area. [129 G)

'

10(i) A producer who produces agricultural produce generally does not
indulge in trading activities so as to become a frader within the meaning of
clause (y). He is covered by clause (p) only. If a person is simply a
trader indulging in trading activities he is covered by the definition in clause
(y). The expression producer-trader has been coined for a person who is
both a producer of agricultural produce and himself trades in it. For the
purposes of the Act he ccases to be a producer and becomes a trader only
as the definition indicates. [130 A-B} .

(ii) If paddy is purchased in a particular market area by a rice miller
and the same paddy is converted into rice and then sold the rice miller will
be liable to pay market fee on his purchase of paddy from the agriculturist-
producer under sub-clause (2) of section 17 (iii)(b). He cannot be asked
to pay market fee over again under sub-clavse (3) in relation to the trans-
action of rice, [130 E]

(iii) Market fee has fo be levied and collected in relation to the trans~
action of paddy alone. Otherwise there will be a risk of violation of Article
14 if it s left to the Market Committee in the case of some rice millers to
charge market fee on the transaction of paddy and in the case of others
to charge it when the sale of the rice takes place. If, however, paddy is
brought by the rice miller from ancther market area, then the Market
Committee of the area where paddy is converted into rice and sold will be
entitled {0 chargy market fee on the transaction and sale in accordence with
sub-clause (3). [130 F-G]

(iv) In transactions of Ghee, a dealer who purchases milk or cream
from the villagers and others and manufactures Ghee in his plant will be
liable to pay market fee because he is the producer of Ghee within the
meaning of the Act and at the same time a trader in Ghee alsp. When he
sells Ghee to another dealer. in Ghee who is simply a dealer then under
sub-clause (3) of Section 17(iii)(b), the manufacturing deeler will be liable
to pay market fee to the Market Committee or the transaction of Ghee, but
he will be entitled to pass on the burden to his purchaser. [131 C-D]

11. The definition clause (a) of section 2 uses the expression ‘animal
Lusbandry’ by way of a descriptive one without strictly confining to the pro-
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A products of animal husbandry as the additions, of the words ‘specified in the
schedute’ indicates. In the schedule under the group ‘husbandry products’
are meationed item 11 hides and skins, item 12 bones, item 13 meat efc.
Market fee is, therefore, leviable on the transactions of hides and skins as
no market fee can be charged on transactions of sale and purchase of animals
in a market area in the State of Utltar Pradesh the same having not been
included in the notification. Had it been included in the notification, then
no market fec could be charged in the same market area on hides and skins.
It could only be charged in relation to the transaction of purchase and
gale of animals. [131 H, G; 132 B-C]

12, Group E of the notification dated 11-4-1978 deals with forest pro-
ducts. The items mentioned therein are (1) Gum, (2) Wood, (3) Tendu
lIeaves, (4) Catechu, and (5) Lac. Market fee can be charged on purchase

€ of wood by a trader from a producer. No fee can be charged on the sale
of furniture manufactured by the purchaser of wood. According fo the
Market Committees Catechu is a product from timber of trees like Gum
or Lac, which trickles down from the trees, while, according to the Catechu
dealers by processing of Khar trees Catechu is produced. This question of
fact is left to be decided by the Market Committees concerned in the first
instance and then by a court of law. Tf Catechu is a product of Khar trees
D by some processing as prima facie it appears to be so, it is plain that market

fee can be charged only on the purchase of Khar wood and not on the sale
of Catechu. [D, F} ’

13. The owner of the jungle wherefrom the wood is cut and brought
will be a producer within the meaning of the Act and the licensee-producer
of that wood would be a purchaser of an agricultural produce within the

E mearning of sub-clanse (2) of section 17(iii)(b) of the Act liable to pay
market fee. Tt matters little what use is made of the wood by him, The
question of quid pro quo and service cannot be decided by a dichotomy of
service to cvery payer of fee as held in Kewal Krishan Puri’s case. The
matter has to be judged in a broad sense and not in the sense of rendering
service to every individual payer of the fee. [133 B-C]

- i4. In group A-VI Spices are mentioned including certain Kirana items

= such as Ripe Chillies, Sonf, turmeric etc. They are sold by the Kirana
dealers. Sometimes they purchase them from the agriculturists in the same
market area. In rélation to those transactions they will be liable to pay
‘market fee under sub-clause (2) of section 17(iii)(b). More often than

not such articles are brought from outside and sold by the Kirana merchants.

If they are sold to consumers, no market fee can be levied in view of the

G proviso added in the year 1979, If they are sold in wholesale, then the
transaction can be subjected to the levy of market fee because in a particular
market area they enter into the first transaction of sale in respect of the
specified agricultural produce. [133 E-F)

15. Market fee can be charged on transactian of tobacco as it is included
in group A-V of the potification. Similar is the position in regard to tendu
leaves which is mentioned in gromp E. Bidi cannot be treated as an agricul-
tural produce as it is not an admixture of tobacco and tendu leaves within
the meaning of section 2(a) of the Act. But if a Bidi manufaciurer purchases
tobacco and tendu leaves in the market area and uses them in the manufac-

A
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fure of bidi, he will be liable fo pay market fee in relation to the transac-
tion of tobacco and tendu leaves. [133 G-134 A]

16. Market fee can be levied on the first transaction of rab taking place
in any market area in accordance with any of the sub-clause of sectiom
17(iii} (b), as may be applicable. It cannot be again charged on the second
tzansaction of rab galawat or rab salawat even assuming that it is rab. [134 F]

17. If goods are merely brought in any market area and are despatched
outside it without any transaction of sele taking place therein, then no market
fee can be charged. If the bringing of the goods in a particular market
area and their despatch therefrom are as a result of transactions of purchase
and sale taking place outside the market area, it is plain that no fee can

be levied. [135 B]

18(i) Producer as defined in clause {p) of section 2 is not required to
take any licence for selling his agricu!tural produce nor is he required to pay
market fee under any of the sub-clauses of section 17(iii)(b). But if he
is a producer-trader in the sense explained above, then he will be required
to take out a licence in accordance with s. 9(2) of the Act and mo body
can be permitted to carry on any trade in agricultural produce in the market
area withouyt a valid licence. [135 E]

The proviso to clause (p) of s, 2 will be attracted only if a question
arises as to whether any person is a producer or not for the purposes of the
Act and in that event the decision of the Director made after an inquiry
conducted in the manner prescribed by the Rules shall be final, If a question
arises whether a person is merely a producer or producer-trader the Director
will have no power to decide this guestion. Such a question will have to
be decided by the Market Committee itselfl which will be subject {o the final
decision of a court of law. [135 G-H]

(ii) The traders cannot escape their liability to pay the fee on account
of their default of taking out licences. [136 D]

19. Market fee can be charged only on the transactions of purchase of
wood and if a manufacturer of match-sticks purchases wood from the produc-
er for the purpose of manufacturing the sticks he will be required to pay
market fee on such purchase of wood only and not on the sale of match-
sticks or match boxes. Similarly market fee will be levigble on the trans-
action of purchase of soyabin and not on transaction of sale of soyabin

products. [136 E]

. 20. Under sub-clause (1) of s. 17(iii)(b) of the Act when fruits and
vegetables are sold through a commission agent by the producer then the
commission agent is liable to pay the market fee and he can realise it from
the purchaser of fruits and vegetables, The burden does not fall on the
producer, The liability in the first instance is of the commission agent and
finally of the purchaser of the articles. [136 H]

21, In the U.P. Act even traders under certain circumstances have been
made liable to pay such fees. The argument that market fee can be charg-
ed only on those transactions in which the seller is the producer of agricul
tural produce and not on any other transaction is devoid of substance, [138 C]
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Mangalchand Ramchandra and others etc. v. State of Bihar [1971] B.L.
IR. 1038 approved.

22, If anything has been realised from the traders or any other person
which goes contrary to this judgment the same should be refunded by the
Market Committee concerned within six months. The form of the order in
relation to the refund of the market fee may vary from case to case depend-
ing upon the facts and circumstances of each case. [138 D]

23. Market fee due from the traders should be regularised and be charged
in the light of this judgment, and paid within a period of six month. If
there is any disputed question of fact to be decided by the Market Committee
then it should be decided as quickly as possible leaving the person concerned
to agitate the matter in a court of law, preferably, in the High Court, within
a short time thereafter. [138 E-F]

CiviL APPELLATE JURISDICTION @ Civil Appeal Nos. 1841-1846
of 1978.

From the Judgment and Order dated 21-9-1978 of the
Allahabad High Court in W.P. Nos. 4846, 4436, 3815, 5040, 4475
and 4587/78. )

AND
Crviu. AppeaL No. 871 of 1978.

From the Judgment and Order dated 29-4-1977 of the Allahabad

* High Court in W.P. No. 1749 of 1974,

AND
CrviL Arpral No. 1921 orF 1978.

From the Judgment and Order dated 21-9-1978 of the Allahabad
High Court in W.P. No. 4566 of 1978,

AND
Crvi. AppEaL No. 1960 or 1978.

From the Judgment and Order dated 21-9-1979 of the Allahabad
High Court in W.P. No. 4568/78.

AND
Civi. ApPeaL Nos. 2169-2173 or 1978.

From the Judgment and Order dated 21-9-1978 of the Allahabad
High Court in W.P. Nos. 4542, 5589, 5592 to 5594/78.

AND
Cvi. APPEAL Nos. 2178-2187 of 1978,
From the Judgment and Order dated 21-9-1978 of the Allahabad

. High Court in W.P. Nos. 4921, 4625, 4449, 5002, 5003, 5007, 5068,

5069, 5284 and 4568 of 1978.
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AND

CiviL APPEAL Nos. 2219-2226 oF 1978.

From the Judgment and Order dated 21-9-1978 of the Allaha-
bad High Court in W.P. Nos. 5185 and 5059 of 1978.

AND

Civie. Appear Nos. 2269, 2302, 2373—-2375 or 1978,

From the Judgment and Order dated 21-9-1979 of the Allahabad
High Court in W.P. Nos. 5193/78, 5192, 5010, 4584 and 4583 of 1978.

AND

Civit. Appear Nos. 2321, 2322, 2356, 2359, 2386, 2406—2408,
24262428, 2430 & 2431, 2457, 2504, 2507/1978 and 142, 144, 174,
230, 385, 388, 429, 438, 599, 635, 745, 821, 929 & 1007, 1009/79, 1149,
1149A, 1346, 1630, 1636, 1638, 1863, 1865, 1866, 1867 & 1869/79 and
2270, 2272/78.

From the Judgment and Order dated 21-9-1978 of the Allahabad
High Court in W.P. Nos. 5521, 4982, 5001, 4447/78, 4454, 2311, 5134,
3826, 4409, 4020, 5144, 5728, 5002, 4455/78, 6948, 4665, 4560, 4666,
4985, 4449, 5540, 4823, 4619, 5150, 4588, 4593, 4926, 4947, 4948, 5012,
5062, 5088, 5089, 5191, 5539, 5106, 5097, 4833, 4911, 1398, 2114, 2515,
898/78, 5071, 5454, 5592, 5072, 5034, 4149, 5153, 5169, 5734/78, 4947}
76, 5533/78, 3299/77, 4943, 4629/78 & 5194, 5195, 5196/79.

AND

Civi. APPEAL No. 487 oF 1979,
From the Judgment and Order dated 21-9-1978 of the Allahabad
High Court in W.P. No. 4445 of 1978.
AND

WriT PEniTIoN Nos, 257 & 600 of 1979.
{Under Article 32 of the Constitution).
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The Judgment of the Court was delivered by

UntwaLia J., The Uttar Pradesh Krishi Utpadan Mandi Adhi-
niyam, 1964 being U.P. Act XXV of 1964, hereinafter called the Act,
was passed in that year. It led to the establishment of Market Areas,
Principal Market Yards and Sub-Market Yards etc. and the levying
of the fee in relation to transactions of certain ccmmcdities in the
State of Uttar Pradesh. Various Market Committees were formed
known as Mandi Samitis. In order to give effect to the working of
the Act The Uttar Pradesh Krishi Utpadan Mandi Niyamavali, 1965,
hereinafter called the Rules, were made by the Governor of Uttar
Pradesh. The Act has bzen amended several times. But we were
distressed to find that the Rules were not accordingly amended as and
when required to make them upto-date in accordance with the amen-
ded Act. Various traders carrying on business in the State of Uttar
Pradesh within the jurisdiction of several Market Committees challeng-
ed the levy of fee in the High Court of Allahabad from time to time.
There were several rounds of litigation in which they by and large,
failed. Finally many Writ Petitions were dismissed by the High
Court by its judgment dated September 21, 1978 on which date many
writ petitions were also dismissed in limine. Civil Appeal 1841 of 1978
and about 103 more appeals are from the said judgment and order of
the High Court. Immediately preceding the said judgment a longer

" and more claborate judgment had been delivered by the High Court
on April 29, 1977. Civil Appeal 871 of 1978 and Civil Appeal 1636
of 1979 are from the said judgment. Along with these 106 appeals,
two Writ Petitions were also heard being Writ Petition No. 257 of 1979
and Writ Petition No. 600 of 1979. Thus in all 108 matters have
been heard together and are being disposed of by this judgment.

At the oufset it may be mentioned that because of the litigations
cropping up from time to time between the traders and the Market
Committees the working of the Committees had not successfully pro~
ceeded so far, as, fees levied from time to time could not be realised in
full. Sometimes illegal or unauthorised collections seem to have been
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made. Money justifiably realised also does not seem to have been
fully utilised as it ought to have been done. In order to enable the
Market Committees in their attempt to implement the law as far as
possible and to save their attempt from being thwarted by any un-
necessary litigation we allowed the parties to advance a full throated
argument in this Court including some of the points which were not
argued in the High Court or in support of which foundations of fact
were lacking. In this judgment our endeavour will be to formulate
the points of law and decide them as far as practicable so that in future
the business of the Market Committees may be conducted in the light
of this judgment leaving no scope for unnecessary litigation, Of
course even in our judgment at places it would be indicated, and even
apart from that, some genuine and factual disputes may crop up which
in the first instance may be decided by the Market Committees, pre-
ferably a Board constituted by a particular Committee for deciding
such disputes and then, if necessary, by the High Court. We do hope
that no further time will be lost by the State Government in amending
the Rules and making them up-to-date to fit in with the latest amend-
ments in the Act.

The long title of the Act indicates that it is an Act “to provide for
the regulation of sale and purchase of agricultural produce and for the
establishment, superintendence, and control of markets therefor in
Uttar Pradesh.”” From the Objects and Reasons of the enactment
it would appear that this Act was passed for the development of new
moarket areas and for efficient data, collection and processing of arri-
vals in the Mandis to enable the World Bank to give a substantial
help for the establishment of various markets in the States of Uttar
Pradesh. 1In other States the Act is mainly meant to protect an agri-
culturist producer from being exploited when he comes to the Mandis
for selling his agricultural produce. As pointed out by the High
Court certain other fransactions also have been roped in the levy of
the fee, in which both sides are traders and neither side is an agricul-
turist. This has been done for the effective implementation of the
scheme of establishment of markets mainly for the benefit of the pro-
ducers. But as pointed out recently by a Constitution Bench of this
Court in the case of Kewal Krishan Puri v. State of Punjab(¥) the fee
realised from the payer of the fee has, by and large, to be spent for his
special benefit and for the benefit of other persons connected with the
transactions of purchase and sale in the various Mandis, The earlier
cases on the point of fee have been elaborately reviewed in that judg-
ment and certain principles have been called out which will be advert-
ed to hereinafter. While deciding the question of gquid pro quo in

(1t [979]3 S.C.R, 1217.
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relation to the impugned fees the High Court had not the advantage
of the judgment of this Court, In that regard this judgment is a settler
on the point and we hope that the authorities and all other concerned
in the matter will be guided by and follow the said decision in the
matter of levy and utilisation of the market fee collected.

We shall now at the outset refer to the relevant provisions of the
Act as they stood in the year 1978 and some of the rules framed there-
under. Wherever necessary reference will be made to the unamiended
provisions of the Act.

In clause (s) of 5.2 of the Act “Agricultural produce” has been
defined to mean :(—

“Such items of produce of agriculture, horticulture,
viliculture, apiculture, sericulture, pisci-culture, animal
husbandry or forest as are specified in the Schedule, and
includes admixture of two or more of such items, and also
includes any such item in processed form, and further inclu-
des gur, rab, shakkar, khandsari and jaggery.” .

The ‘Board’ means the State Agricultural Produce Markets Board ]
constituted under Section 26-A. Clause (¢} defines ‘‘commission
agent” or “Arhatiya” to mean :(—

“person who, in the ordinary course of business, makes or
offers to make, a purchase or sale of agricultural produce, .
on behalf of the owner or seller or purchaser of agricul-
tural produce, for Arhat or commission.”

Under clause (k) “Market Area” means an area notified as such under
Section 6, or as modified under Section 9. Clause (0} defines “Principal
Market Yard” to mean the portion of a Market Area, declared as
such under Section 7. Clause (p) must be read in full :—

* ‘Producer’ means a person who, whether by himself
or through hired labour, produces, rears or catches, any
agricultural produce, not being a producer who also works
as a trader, broker or Dalal, commission agent or Arha-
tiya or who is otherwise ordinarily engaged in the business
of storage of agricultural produce.

Provided that if a question arises as to whether any person
is a producer or not for the purposes of this Act, the deg;-
sion of the Director, made after an enquiry, conducted in
such manner as may be prescribed, shall be final.”
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'I__.]nder clause (w) “Sub-Market Yard” means a portion of a Market
Area, declared as such under Section 7. Clause (y) defines a “trader”
; to mean (—

“a person who 1in the ordinary course of business is
engaged in buying or selling agricultural produce as a prin-
cipal or as a duly authorised agent of one or more princi-
pals and includes ‘a person, engaged in processing of
agricultural produce.”

Action under s.5 was taken by the State Government declaring

“its intention to regulate and control sale and purchase of agricuitural
“produce in any area and thereafter declaration of Market Area was
“made under s.6. Under the present impugned notification, which
was issued on April 11, 1978 making it effective from May 1, 1978,
“2lmost the whole of Uttar Pradesh has been declared to be” Market
“Area dividing it into 250 areas and indicating in Schedule B of the
Tnotification 115 commodities in respect of which the fee could be
levied by the Market Committees. Under 5.7 declarations of Principal
r Market Yards and Sub-Market Yards have been made. Most of
"such areas declared so far are the markets or the Mandis where the
“traders are carrying on their businesses. It is proposed to establish
“Principal Market Yard and Sub-Market Yards separately in every
“market area and a question of asking the traders to carry on their
business only in such Market Yards is under consideration of the
Government. The State Government under s.8 has got the power to
alter any market area and modify the list of agricultural produce.
Section 9 provides for the effects of declaration of Market Area, Chap-
ter 111 of the Act deals with the ¢stablishment, incorporation and
constitution of the Market Committees. The most important section
is section 17 which provides for the powers of the Committee. Clause
(i) authorises a Committee to issue or renew licences under the Act
on such terms and conditions and subject to such restrictions as may
be prescribed. Clause (iii) authorises a Committee to levy and collect
(a) such fees as may be prescribed for the issue or renewal of licences,

- and (b) market fee at the rate and in the manner provided therein.

Clause (b) of section 17(iii) has undergone drastic changes from time
to time and that enabled the appellants to advance certain serious
arguments to challenge the levy of the fees especially when the Rules
were not correspondingly amended. We shall advert to this aspect
of the matter later in this judgment at the appropriate place. Section
19 provides for the Market Committee Fund and its utilisation. Sec-
tion 19-B was introduced in the Act by UP. Act 7 of 1978 w.ef.
29-12-1977 providing for the establishment of ‘Market Development
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Fund’ for each committee, The rule making power of the State
Government is to be found in Section 40. "l

From the Rules no provision is necessary to be specifically re-
ferred here except to point out that the State Government will be well

" advised to provide a machinery in the Rules for the adjudication of

dlsputes which may be raised by the persons liable to pay the market
fee in relation to their factum or quantim of liability, We are not
mprcssed with the argument advanced on behalf of the Market Com-
mntees that no such disputes actually exist or are likely to exist which
" require any machinery of the Market Committee for its adjudication,
At places hereinafter in this judgment we shall point out the nature of
disputes which are likely to arise and which have got to be decided in
the first instance by a machinery of the Market Committee such as a
Board or the like. It would be just and proper and also convenient
for all concerned if the disputes are thereafter taken to any court
of law. . 1

Chapter VI of the Rules deals with levy and collection of fees,

“Rule 66 dealing with the levy of market fee and Rule 68 providing for
" its recovery on reference to the provisions of s,17(iii) will be alluded

to hereinafter to point out the chaotic conditions in which the Rules
have been left inspite of the amendment in s.17(iii)(b} of the Act.
Rule 67 provides for licence fee and in none of these appeals we are
concerned with the question of levy or quantum of the licence fee,
Chapter VII deals with the transaction of business in market Yards.

Several sets of arguments were advanced on behalf of the trade:
appellants in the various appeals by their respective learned counsel,
Three sets of arguments were advanced on behalf of the various Market
Committees and a separate argument was addressed tous on behalf
of the State. In some of the appeals the State andfor the Market
Committees are the appellants. The points urged on behalf of the
trader-appellants, although too numerous, broadly speaking are the
following -

(1) Big areas consisting of towns and villages have been
notified as Market Areas without rendering any
service. This is contrary to the whole object of the
Act and the concept of fee.

(2) No market area or market yard has been vélidly
created.

{3) No Mandi Samiti (Market Committes) has been
validly appointed.
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No machinery has been provided in the Rules for
adjudication of disputes.

Fixation of minimum of 1%, to be charged as market
fee by all the Market Committees under s.17(ii)(b) of
the Act was illegal as the requirement of and the ser-
vices to be rendered by the various Market Committees
could not be on the same footing.

There was no application of mind in issuing the notifi-
cation dated 11-4-1978 whereby 250 market areas were
notified and 115 items of agricultural produce were
specified.

There could not be any muiti point levy of any market
fee either in the same market area or in different
market arcas. \

The retrospective operation of the law brought about
in 5.17(iii)(b) by U.P. Act 7 of 1978 w.e.f. 12.6.1973 is

- bad.

©

(10)

(11)

(12)

{13)

(14

(1)

No market fee could be levied on goods not produced
within the limits of a particular market area and if pro-
duced outside and brought in such area.

No market fee could be levied both on paddy and rice.
The rice millers have been illegally asked to pay market
fee on their sale of rice. Similarly no market fee was
payable on Ghee either by the producer-trader of Ghee
or by its purchaser.

Fee could be charged on sale of animals but could not
be charged on hides and skins as was being illegally
done.

Fee could be charged on wood or timber but could not
be charged either on furniture manufactured from such
wood or timber or on Catechu (Katha).

Wood cut and brought from the jungle by a manufac-
turer of paper such as Star Paper Mills, Saharanpur
could not be subjected to levy of fee.

Some of the items mentioned in the notification are
Kirana goods brought from outside the market area or
even from other States for sale in different Mandis.

They cannot be subjected to the levy of market fee.

No market fee could be charged on tobacco or
Tendu leaves nor on bidis.

-
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(16) No fee could Be charged in a municipal area as no
market committee can be constituted there nor in a
Nyaya Panchayat.

{17) No market fee could be charged on rab salawat and rab
galawat,

(18) No market fee can be charged if only goods are brought
in a market area and despatched outside it without r
there taking place any transactions of purchase and
sale in respect of these goods.

(19) Any goods sold under any controlled legislation such
: as rice etc. cannot attract the levy of fee as there is no
freedom to make any sale in respect of such commo-
a  dity.
(20) If no licence is issued or taken under s.9(1) of the Act
then there is no liability to pay a market fee.

(21) No market fee can be levied on transactions of match-
boxes, sovabin products, articles sold by Kisan Pro-
ducts Lid. and Pan (betel leaves).

(22) No market fee can be charged from vendors of fruits
and vegetables through their Commission Apgents.

(23) TFee can be charged only on those transactions in which
the seller is producer and not on any other transaction.

(24) Market fee can be charged only on those trans-
actions in which the selier 1s the purchaser of agricul-
tural produce and not on any other transaction.

Points 1to 4

These four points are taken up together as there is no substance
in any of them. Declaration of big areas as Market Areas does not
offend any provision of law. Any area big or small including towns
and villages can be declared as Market Area under 5.6 of the Act,
As explained in the case of Kewal Krishan Puri (supra) the whole
of the mark® area is not meant where the traders or the licensees can
be allowed to set up and carry on their business. The traders are
required to take out licences under s.9(2) read with s.11 of the Act,
for such place which 1s either a Principal Market Yard or a Sub-Market
Yard or at any specified place in the Market Area. No body can be
permitted to carry on his business anywhere in the Market Area as the
Market Committee will not be able to control and levy fee throughout

the Market Area. The question of rendering service and its co-
9—189 SCI/80



122 SUPREME COURT REPORTS [1980] 3 s.cr.:
Ll
T A relation to the charging of fee has been elaborately discussed in the
said decision and the following principles have been culled out :—

“(1) That the amount of fee realised must be earmarked
for rendering services to the licensees in the notified
market area and a good and substantial portion of it

B must be shown to be expended for this purpose.

{2) That the services rendered to the licensees must be in
relation to the transaction of purchase or sale of the
agricultural produce.

(3) That while rendering setvices in the market area for the
C purpose of facilitating the transactions of purchase
and sale with a view to achieve the objects of the market-
ing legislation it is not necessary to confer the whole of
the benefit on the licensees but some special benefit
must be conferred on them which have a direct, close
and reasonable co-relation between the licensees and
D the transactions.

(4) That while conferring some special benefits on the
licensee it is permissible to render such service in the
market which may be in the general interest of all con-
cerned with the transactions taking place in the market,

E (5) That spending the amount of market fees for the pur-
pose of augmenting the agricultural produce, its faci-
lity of transport in villages and to provide other faci-
lities meant mainly or exclusively for the benefit of
the agriculturists is not permissible on the ground
that such services in the long run go to increase
the wvolume of transactions in the market ulti-
mately benefitting the traders also. Such an indirect
and remote benefit to the traders is in no sense a special
benefit to them.

(6) That the element of guid pro quo may not be possible

G or even necessary, to be established with arithmetical
exactitude but even broadly and reasonably 1t must

be established by the authorities who charge the fees

that the amount is being spent for rendering services

to those on whom falls the burden of the fee.

H © (7) Atleast a good and substantial portion of the amount
collected on account of fees, may be in the neighbour-
hood of two-thirds or three-fourths, must be shown
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with reasonable certainty as being spent for rendering
services of the kind mentioned above.”

As already stated, Market Yards also have been established while
issuing notifications under s.7. By and large, the Mandis where the
traders are carrying on their business for the time being have been
declared as Market Yards. When the Market Committees are able
1o construct .their own Market Yards, as in some places they have
been able to do, then a question will arise whether a trader can be
forced to go to that place only for carrying on his business in agricul-
tural produce or he can be permitted to carry on his business in his
old place. For the time being this question is left open. Market
-Committees have not been constituted yet in accordance with the provi-
-sions contained in .13 of the Act. They have been constituted tem-
porarily under Uttar Pradesh Krishi Utpadan Mandi Samitis (Alpa-
kalik Vyawastha} Adhinivam, 1972 which Act was a temporary Act
.and has been extended from year to year. Butit is high time that
Market Committees should be constituted in a regular manner on a
permanent basis in accordance with the provisions contained in Chap-
ter III of the Act. But the levy and collection of fee by the tempo-
rary Market Committees is not illegal as argued on behalf of the appel-
lants, A machinery for adjudication of disputes is necessary to be
provided under the Rules for the proper functioning of the Market
Committees. We have already observed and expressed our hope for
‘bringing into existence such machinery in one form or the other. But
it is not correct to say that in absence of such a machinery no market
fee can be levied or collected. If a dispute arises then in the first
instance the Market Committee itself or any Sub-Committee appointed
by it can give its finding which will be subject to challenge in any court

of law when steps are taken for enforcement of the provisions for reali-
sation of the market fee.

- Point No. 5

Under clause (b) of s.17(iii) of the Act a minimum and maximam
‘timit of market fee chargeable has been fixed by the Jegislature. The
minimum i 1% and the maximum is 119 of the price of the agri-
cultural produce sold. The fixing of the minimum of 1% fee by itself
is not illegal but it would be subject to the rendering of adequate ser-
vices as explained by this Court in Kewal Krishan Puri’s case. The
facts placed before the High Court as also before us were too meagre
to indicate that services to the extent of the fee levied at 19, are not
being rendered. In Puri’s case we upheld the levy of market fee at
2% on the value of the goods sold. But there we found that the
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Market Committees were rendering greater services than are being
- rendered by the Market Committees of Uttar Pradesh. Yet charg-

ing of 1% fee as is being charged throughout the State of Uttar Pradesh
by all the Market Committees is not illegal and does not go beyond
the quid pro quo theory discussed in Puri’s case.

Point No. 6

It is difficult to understand the significance of this point. The
notification dated 11-4-1978 indicates that in the various Districts,
the number of which is about 55, 250 Market Committees have been
constituted and about 115 items have been selected in respect of which.
market fee has been directed to be levied. None of the items so speci-
fied is such that it cannot be covered by the Schedule which is a part
of the Act. The definition of agricultural produce is very wide. It
is not confined to items of agricultural produce only but includes items.
of produce of horticulture, viticulture, apiculture, sericulture, pisci-
culture, animal husbandry or forest. Such items are specified in the-
Act which is undoubtedly a part of the Act. That being so challenge
to the notification dated 11-4-1978 on the ground that it was issued
without any application of mind is devoid of any substance and must
te rejected.

Point No. 7

It is clear and it was expressly conceded to on behalf of the Market
Committees and the State that there cannot be any multi point levy
of market fee in the same market area. The reason is obvious. Sec-
tion 17(iii)}(b), as amended by U.P. Act 7 of 1978 reads as follows :—

“market fee, which shall be payable on transactions of
sale specified agricultural produce in the market area at
such rates, being not less than one percentum and not
more than one and half percentum of the price of the agri-
cultural produce so sold, as the State Government may
specify by notification, and such fee shall be realised in
the following manner—

(1) if the produce is sold through a commission ?a‘gent,
the commission agent may realise the market fee from
the purchaser and shall be liable to pay the same
to the Committee;

(2) ifthe produce is purchased directly by a trader from a
producer the trader shall be liable to pay the market
fee to the, Committee;
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(3) if the produce is purchased by a trader from another
trader, the trader sclling the produce may realise it from
the purchaser and shall be liable to pay the market fee
to the Committee; and

(4) in any other case of sale of such produce, the pur-
chaser shall be liable to pay the market fee to the Com-
mittee.”

All the four clauses of clause (b) are mutually exclusive. If the produce
is purchased from a producer directly the trader shall be liable to pay
the market fee to the Committee in accordance with sub-clause (2).
But if the trader sells the same produce or any product of the same
produce to another trader neither the seller-trader nor the purchaser-
trader can be made to pay the market fee under sub-clause (3). So
far the position was not disputed by the Market Committees, rather
it was conceded, and in our opinion, rightly. But some difficulty
arises in regard to the products of the agricultural produce which
has been subjected to the levy of market fee. This will be relevant
when we come to consider the various agricultural produce in respect
.of which challenge was made on the ground that it amounts to multi
point levy. Af this stage we may explain our view point by taking a
few examples from the Schedule appended to the Act. Wheat, an
agticultural produce, is mentioned under the heading ‘Cereals’. Sup-
pose the transaction of wheat, namely, wheat purchased from a produ-
«cer by a trader has been subjected to levy of market fee under s.17(jii)
(b)(2) no further levy of market fee in the same market area could
be made, not even on wheat flour if flour were to be included in the
Schedule. The better example can be found in the items under the
heading ‘Animal Husbandry Products’ wherein in the Schedule milk
and Ghee both are mentioned. Milk, of course, is not mentioned in
the notification dated 11-4-1978. But if it would have been men-
tioned then only the transaction of milk in a particular market area
conld be subjected to levy of fée and Ghee manufactured from milk
could not be so subjected. But since milk is not mentioned in the
notification the transaction of Ghee can be subjected to the levy of fee
in accordance with the principle to be discussed hereinafter. The
greater difficulty arises with respect to paddy and rice as both of them
are mentioned in the Schedule as well as inthenotification. We shall
show hereinafter that in a particular market area market fee can not
be levied both in relation to the transaction of purchase and sale of
paddy and the rice produced from the same paddy. Fee can be
charged only on one transaction. This finds support from the un-
amended Rulés as they are, wherein is to be found sub-r.(2) of Rule
66. But we find nothing in the provisions of the Act or the Rules to

3
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warrant the taking of the view that in another market area the Market
Committee of that area cannot levy fee on a fresh transaction of sale
and purchase taking place in that area. Supposing the Wheat is pur-
chased in market area X by a trader from a producer, fee will be charge-
able under s.17(ili}b)(2). If the same Wheat is taken to another
market area say Y and another transaction of sale and purchase takes
place there between a tradet and a trader the market fee will be levi-
able under sub-clause (3). It is also not correct to say that the agri-
cultural produce must have been produced in the market area in which
the first levy is made. It might have been produced in another market
area or even outside the State of Uttar Pradesh but if a transaction of
sale and purchase takes place of an agricultural produce as defined in
the Act and covered by the notification within a particular market
area then fee can be charged in relation to the said transaction.

Point No. 8

In order to appreciate the implication of this point we bave first
to read and compare the provisions of s.17(iii}(b) of the Act as they
stood before 1973, between 1973 and 1978 and after the amendment
by Act 7 of 1978. The provision as enacted in UP. Act XXV of
1964 read as follows :—

“17. A Committee shall, for the purposes of this Act,
have the power to :—

(iii) levy and collect:

(b) market fees on transactions of sale or purchase of
specified agricultural produce in the Principal Market
Yard and Sub-Market Yards from such persons and
at such rates as may be prescribed, but not exceed-
ing onehalf percentum of the price of the specified
agricultural produce sold or purchased therein;”

The Rules which were framed in 1965 prescribed the rates of and
the liability of the persons to pay the market fee. The relevant provi-
sion of Rules 66 and 68 are quoted below :—

“66. Market fee—Section 17(iii)—(1) The Market
Committee shall have the power to levy and collect fees on
the specified agricultural produce brought and sold in the
Market Yards at such rates as may be specified in the bye-
laws but not exceeding one-half of one percentum of the
price of the specified agricultural produce :

Provided that the market fee shall be payable by the
seller.
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68. “‘Recovery of fees—Section 17(iii}—(1) The market
fee on specified agricultural produce shall be payable as
soon as such produce is sold in the Principal Market Yard or
Sub-Market Yards in accordance with the terms of and
conditions specified in the bye-laws.

(2) The market fee shall be realized from the seller
in the following manner \—

(i) If the specified agricultural produce is sold through
the Commission agent or directly to the trader, the
Commission agent or the trader, asthe case may be,
shall charge market fee from the seller in sale
voucher in Form No. VI and deposit the amount
of market fee so realised with the Market Com-
mittee in accordance with the directions of the
Committee issued in this behalf.

(i) If the specified agricultural produce is sold directly
by the seller to the consumer, the market fee
shall be realised by the servant of the Market Com-
mittee authorized by it in this behalf.

(3) The licence fee shall te paid along with the appli-
cation for licence :

Provided that in case the Market Commitiee refuses
to issue a licence, the fee deposited by the applicant shall
be refonded to him.

(4) The payment of market fee and licence fee shall
be made to the Ccmmiitee in cash.”

Tt would thus be seen that before 1973, reading the provisions of
the Act and the Rules, market fee was to be charged at such rates as
specified in the bye-laws of a particular Market Committee.” But it
could not exceed}1/2 percentum of the price of the agricultural produce.
‘We were informed]at the Bar that almost every Market Committee "had
levied fees @ 1/29. The Lability to pay the fee was of the seller of
the agricultural preduce. Market fee was liable to be paid under
Rule 68(2)(ii) even if the specified agricultural produce was sold directly.
by the seller to the consumer. This provision has been superseded
now by an amendment in the Act brought about by U.P. Act 19 0of 1979,
whereby a proviso to the following effect has been added to section’
17(iii)(b) :— :
“Provided that no market fee shall be levied or collected
on the retail sale of any specified agricultural produce
where such sale is made to the consumer.”

1
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Clause (b) of section 17(iii) was amended by U.P. Act 13 of 11973
as re-enacted by U.P. Act 20 of 1974, The said clause stood as
follows after the said amendment :—

“(b) market fees, which shall be payable by purchasers,
on transactions of sale of specified agricultural produce
in the Principal Market Yard or a Sub-Market Yard
at such rates, being not less than one parcentum and not
more than one-and-a-half percentum of the price of the
agricultural produce so sold, as the State Governmsnt may
specifly by notification in the Gazette:”

It would be noticed that by the said amendment in clause (b) the
minimum rate fixed was 1 percentum and the maximum 1-1/2 percentum
and the liability to pay the fee becams that of the purchaser instead of
the seller as prescribed earlier by the Rules, Yet the Rules continued
as they were.  Nonetheless it is plain that after the amendment in the
Statute, Rules could apply only mutatis mutandis and wherever there

was a conflict between the Rules and the Statute the latter had to pre-
vail,

In passing, reference may be made to the substitution of the
words market area in place of the words “Principal Market Yard or
the Sub-Market Yards™ occurring in clause (b) by U.P. Act 6 of 1977
w.ef. 20-12-1976. We have already adverted to this asp:act of ths
matter and pointed out that transactions cannot take place in whole
of the market area and although theortically fee jis chargzable in the
whole of the area now but actually the Rules and espzcially the Expla-
nation to Rule 66 indicate that the transactions do take place in the
Principal Market Yard or Market Yards or soms spzcified place or
places in a particular market area. Taen camsz the amended seetion
17Gii)(b) of U.P. Act 7 of 1978, which had alrsady been extracted
above and it was made retrospective w.e.f. 12-6-1973. Under the present
provision a liability to pay the fee is under four mutually exclusive
clanses. The Rules which were framed in 1965 namely Rules 66 and 68
are so very different from the present provision of law that we had to
express our distress in the bzginning of this judgment for th: failure
of the Government to amend the Rules and bring it in conformity with
the amended provisions of the Statute from time to time. Any way,
the Rules will apply as far as possible so long they do not come in con-
flict with the Statute and even without the aid of the Rules the provision
in section 17(iii}b) as it stands after the amendment broughtabout
by U.P. Act 7 of 1978 is workable and can be given effect to. The

£
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State legislature was competent to make retrospective amendment vide
B. Banerjee v. Anitd Pan(1) and M{s!S. K'G. Sugar]Ltd. v. State o1, Bihar
and Ors.(2). Tt has also been pointed out in H. H. Sudhundra Thirtha
Swamiar v. Commissioner for Hindu Religious & Charitable Endow-
ments, Mysore(3) at pages 324-25 that retrospective imposition of a
fee is valid. Of course, this cannot be a rule of universal application.
In a given case and in a given situation the retrospective operation may
be hit by Article 19.  But in the present case we are inclined to take
the view that the retrospzctivity of the law as such is not bad and the
only safeguard which we want to point out is this. If imarket fee has
been realised by any Market Committee in raspact of transactions of
sale of agricultural producs taking place batwzen 12-6-1973 and com-
ing into force of U.P. Act 7 of 1978, in accordance with the law as it
prevailed  then, no market fee under the amended law can be realised
again, . But if in respect of any transactions aforesaid market fee has
not yet ‘been realised then it can be realised in accordance with the
amznded provision of the law. The only hardship will be to persons
covered by sub-clauses (1) and (3) wherein a provision has been made to
pass on the burden of fee to others. In the case of sub-clause (1) the
commission agent can realise the market fee from the purchaser and the
seller-trader under sub-clause (3) can realise it from the purchaser.
If market fees are realised from such parsons in accordance with the
amended provision of the Iaw then in turn they may be able to realise
it from persons on whom they could pass on the burden. We are not
disposed to hold the law bad only on that acount.

Point No. 9

We have already alluded to this aspect of the matter earlier in our
judgment and taken the view that market fee could be levied on tran-
sactions of goods not produced within the limits of a particular market
area by the Market Committee of that area even though the goods
are produced outside the State of Uttar Pradesh or outside the market
area of that particular Market Committee provided the transactions
take place within the limits of that Market area. Onthe other hand
‘we find no provision in the Act or the Rules to limit the operation of the
fawin a particular market area onlyin respect of the agricultural produce
produced in that area,

Point No. 10 .
Apropos this point attention is first to be focussed on the defini-
tion of the word ‘producer’ in clause (p) and ‘trader in clause (¥} of

¢ [1975] 28.C.R. 777
€2) [1975] 1 S.C.R, 312
£3) [1963] Suppl. 2 S.C.R. 302.
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section 2 of the Act which have already been quoted. A producer who
produces agricultural produce generally does not indulge in trading
activities so as to become a ‘trader within the meaning of clause
(v). Heis covered by clause (p) only. If a person is simply a
trader indulging in trading activities he is covered by the definition in
clause (y). We have coined the expression producer-trader for a person
who is both a producer of agricultural produce and himself trades in
it. For the purposes of the Act he ceases to be a producer and be-
comes a trader only as the definition indicates. While discussing the
question of levy of market fee on paddy and rice this aspect of the
matter is important and therefore we thought it appropriate to high~
light it at this stage. By and large in the notification dated [April 11,
1978 there is hardly any duplication of any item of agricultural produce.
As for example, under Group D AnimalHusbandry Products,'milk has
been omitted although it is to be found in the Schedule appended to the '
Act. From milk can be prepared Ghee or Khoya and items @ and 2"
in Group D are the said articles. Hides and Skins can be had ifrom the
animals, so wool is obtained from the sheep. Butin case of paddy and |
rice mentioned as items 3 and 4 in Group A-I “Cereals”, there is a dup-
lication as rice is obtained from paddy. We would, therefore, like to
clarify the position of law in this regard.  If paddy is purchased in a
particular markef area by a rice miller and the same paddy is converted
into rice and sold then the rice miller will be liable to pay market fee
on his purchase of paddy from the agriculturist-producer under sub-
clause (2) of section 17(iii)(b). He cannot be asked to pay market
fee over again under sub-clause (3) in relation to the transaction of rice.
Nor will it be open to the Market Committee to choose between either
of the two in the example just given. | Market fee has to be levied and
collected in relation to the transaction of paddy alone. {Otherwise,
there will be a risk of violation of Article 14 if it is left to the sweet-will
of the Market Committee in the case of some rice millers to charge
market fee on the transaction of paddy and in case of others to charge:
it when the sale of rice takes place. If,-however, paddy is brought by
the rice-miller from another market area, then the Market Committee-
of the area where paddy is converted into rice and sold will be entitled
to charge market fee on the transaction of sale in accordance with
sub-clause (3). We now take the example of a producer-trader who is.
an agriculturist and produces paddy in his own field but owns a rice
mill also in the same market area. He mills the paddy grown by him
into rice and sells it as such. It is plain that in his case no market fee-
can be charged oun paddy because there is no transaction of sale and
purchase of paddy and market fee can be charged only on the sale of
rice by him in accordance with sub-clause (3} and he will be entitled to

—
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pass on the burden to his purchaser. Disputes of facts were raised
before us as to whether paddy had been subjected to the charge of market
fee or not and whether the same paddy has been milled into rice.
We did not enter into this disputed question of fact, and as observed
above, after clarifying the law we direct the Market Committees to
levy market fee in the light of this Judgment. It will be open to any
trader to go to the High Court again, if necessary, for the redress of his
grievance in connection with a disputed question which may arise even
after our Judgment.

In relation to the transactions of Ghee we had two types of dealers
before us—(1) a dealer who purchases milk or cream from the villagers
and others and manufactures Ghee in his plant and (2) a dealer who
purchases such Ghee from the manufacturer of Ghee and sells it to
another trader in the same market area. The first dealer will be liable
to pay market fee because he is the producer of Ghee within the mean-
ing of the Act and at the same time a trader in Ghee also. When he
sells Ghee to another dealer in Ghee who is simply a dealer then under
sub-clause (3) of section 17(iii)(b} the manufacturing dealer will be
liable to pay market fee to the Market Committee on the transaction
of Ghee.  But he will be entitled to pass on the burden to his purchaser,
Apropos the Market Committee, however, the liability will be of the
manufacturing dealer. If milk, butter or cream would have been
included in the notification then the charging of fee in relation to the
first transaction of sale and purchase of such commaodities would have
been attracted in the light of the principle of law we have enunciated
above with reference to paddy and rice. But in the case of Group D
such commodities are not mentioned in the notification.

Point No. 11

An attempt was made on behalf of the Hides and Skins dealers
to show that hides and skins cannot be an agricultural produce within
the meaning of the Act. They are obtained from the carcass of an
animal and not from a living animal. Argument stressed was that
under group G in the Schedule appended to the Act Animal Husbandry
Products only can come. Item 11 Hides and Skins, item 12 bones,
item 13 meat etc. are not products of Animal Husbandry. Some autho-
ritative books were cited before us on “Words and Phrases™ to show the
meaning of ‘Animal’, ‘Husbandry’ and ‘Animal Husbandry’. Animal
Husbandry means that branch of agriculture which is concerned with
farm animals especially as regards breeding, care and production,
We are not impressed by this argument. The definition clause (a) of
section 2 uses the expression ‘animal husbandry’ by way of a descrip-
tive one without strictly confining to the products of animal husbandry
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as the addition of the words “specified in the schedule” indicates. In
the schedule under the group ‘husbandry products® are mentioned all
these items. We may also add that one may breed and rear animals

in a farm for the purpose of obtaining hides and skins after they are
butchered

. Market fee is, therefore, leviable on the transactions of hides and
skins as no market fee can be charged on transactions of sale and pur-
char?*e of animals in a’market area in the State of Uttar Pradesh, the same
?avmg not been included in the notification. Had it been included
in the notification, then no market fee could be charged in the same
market area on hides and skins. It could only be charged in relation
to the transaction of purchase and sale of animals.

Point No. 12

For discussing this point we have to refer to group E of the noti-
fication dated 11-4-1978 which deals with forest products. The items
mentioned in the said group are (1) Gum, (2) Wood, (3) Tendu leaves,
(4) Catechu and (5) Lac. Market fee can be charged on purchase of
wood by a trader from a producer. No fee can be charged on the sale
of furniture manufactured by the purchaser of wood. It was also
conceded on behalf of the Market Committees that market fee was not
being charged on the sale of furniture. If it has been so charged it
will be refunded. Furniture is not an item mentioned in the group of
forest products, Therefore, this question does not present any diffi-
culty at all. Difficulty cropped up in relation to the charging of market
fee apropos the transaction of Catechu. According to the Market
Committees Catechu is a product from timber or trees like Gum or Lac.
It trickles down from the trees. On the other hand, according to the
Catechu dealers by processing of Khar trees Catechu is produced. We
leave this question of fact to be decided by the Market Committees
concerned in the first instance and then by a court of law. If Catechu
is a product of Khar trees by some processing as prima facie it appears

f to us to be so, then it is plain that market fee can be charged only on the
purchase of Khar wood and not on the sale of Catechu.

Point No. 13

This item presented some difficulty in solution. A licence is granted
to a Paper Milt and to other kinds of dealers for cutting wood from
the jungle and bringing it to their factories for manufacture of various
articles such as paper etc. It was argued that there was no transaction
of sale and purchase involved in the above operation. Moreover the
wood is cut from the jungle area which although has been roped in the
market area but no service is rendered in that jungle area by any Market
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Committee. In our opinion in the licence is involved sale of wood and
a right to go to that land to cut that wood. The wood may be used by
the manufacturer for manufacturing. furniture or may be used in the
manufacture of paper or any other commodity. That is immaterial.
The owner of the jungle wherefrom the wood is cut and brought will
be a producer within the meaning of the Act and the licensee-producer
of that wood would be a purchaser of an agricultural produce within
the meaning of sub-clause (2) of section 17(iii)(b) of the Act liable to
pay market fee. It matters little what use is made of the wood by him.
The question of quid pro quo and service cannot be decided by a
dichotomy of service t¢ every payer of fee as held by this Courtin Kewa/
Krishan Puri’s case. The matter has to be judged in a broad sense and not
in the sense of rendering service to every individual payer of the fee.

Point No. 14

This point also presented some difficelty. But on a parity of
reasoning mentioned so far in connection with the other items, we have
got to hold that such Kirana goods as are included in the notification
brought from outside a particular market area or even from outside
the State of Uttar Pradesh are chargeable to market fee when their sale
takes place in a particular market arca. In group A-VI Spices are
mentioned including certain Kirana items such as Ripe Chillies, Sonf,
turmeric ete. They arc sold by the Kirana dealers. Sometimes they
purchase them from the agriculturists in the same market area. In
relation to those transactions they will be liable to pay market fee under
sub-clause (2) of section 17(iii)(b). More often than not such articles
are brought from outside and sold by the Kirana merchants. If they
are sold to consumers, no market fee can be levied in view of the pro-
viso added in the year 1979. If they are sold in wholesale, then the
transaction can be subjected to the levy of market fee because in a parti-
cular market area they enter into the first transaction of sale in respect
of the specified agricultural produce.

Point No. 15

Market fee can be charged on transaction of tobacco as it is
included in group A-V of the notification. As in the case of other items
so in this case also the fee will be leviable if tobacco is purchased in the
same market-area from an agriculturist in accordance with sub-clause
(2). Otherwise it would be leviable under sub-clause (3). Similar
is the position in regard to tendu leaves which is mentioned in group E.
Bidi cannot be treated as an agricultural produce as it is not an admix-
ture of tobacco and tendu leaves within the meaning of section 2(a)
of the Act. It was conceded on behalf of the Market Committees
that no market fee was being charged on the transactions of Bidi. But
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if a Bidi manufacturer purchases tobacco and tendu leaves in the market
area and uses them in the manufacture of Bidi, he will be liable to
pay market fee in relation to the transaction of tobacco and tendu

leaves.

Point No. 16

This point has been stated merely to be rejected. There is no
substance in this point. Our attention was drawn fo some provisions
in the municipal Acts and the Zila Parishad Acts to show that no

market committee could be constituted in a municipal area or a Nyaya -

Panchayat. We do not consider it necessary to deal with this point
in any detail. We merely reject it as being devoid of any substance.

Point No. 17
Gur, rab, shakkar, khandsari and jaggery are expressly included
"in the definition of agricultural produce given in clause (a) of section
2 of the Act. We are here concerned with the question as to whether
rab galawat and rab salawat are rab within the meaning of section 2(a)
or are bye-products of molasses received at the time of manufacture of
khandsari. According to the case of some of the appellants who deal
in these commodities they are the bye-products and market fee has
already been charged on rab and therefore the fee cannot be charged
again on rab galawat and rab salawat. Disputes of facts were raised
in this connection before us on behalf of the Market Committees.
On the materials placed before us it was clear to us that rab galawat
and rab salawat cannot be subjected to a separate charge of market fee
apart from the transaction of rab. Market fee can be levied on the first
transaction of rab taking place in any market area in accordance with
any of the sub-clauses of section 17 (iii} (b), as it may be applicable.
It cannot be again charged on the second transaction of rab galawat
or rab salawat even assuming that it is rab. But on the materials
placed before us it appeared to us that rab galawat and rab salawat are
not rab in the original form but they are obtained at one stage or the
other in the process of manufacture of khandsari. Any way the ques-
tion of fact may be decided as we have indicated in respect of the other
items in the first instance by the Market Committee and thereafter by
the High Court, if necessary, in a fresh writ petition. It will bear re-
petition to say that the only transaction which can be subjected to levy
of market fee in a particular market area is the first transaction of rab
and no other transaction of rab galawat and rab salawat.

Point No. 18

This point urged on behalf of the appellants is well founded and
must be accepted as correct. On the very wordings of clause (b) of
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-seetion 17(iii) market fee is payable on transactions of sale of spacifizd

agricultural produce in the market area and if no transaction of sale

takes place in a particular market area no fee can bz charged by the
Market Committee of that area.

If goods are merely brought in any market area and are despatched
-ountside it without any transaction of sale taking place therein, then no
market fee can be charged. If the bringing of the goodsina parti-
.cular market area and their despatch therefrom are as a result of tran-
-sactions of purchase and sale taking place outside the market area,
it is plain that no fee can be levied.

FPoint No. 19

This point has no substance and has got to bz rejected. Asheldin
Vishnu Agencies (Pvt.) Ltd. efc. v. Commercial Tax Officer & Ors. ete.(t)
on a review of earlier decisions even if a commodity is sold pursuant

to the controlled regulations still some small area is left to make it a
transaction of sale. It may well be that no freedom is left to the parties
in a large arca of the transaction yet it is a transaction of sale.

Loint No. 20

This point also must be rejected. A pure and simple producer as
-defined in clause (p) of section 2 is not required to take any licence for
selling his agricultural produce nor is he required to pay market fee
under any of the sub-clauses of section 17(iii}(b). But if he is a pro-
~ducer-trader in the sense we have explained above, then he will be re-
-quired to take out a licence in accordance with s. 9(2) of the Act and no
body can be permitted to carry on any trade in agricultural produce
in the market area without a valid licence. Merely for his lapse of not
~taking out a licence he cannot escape the liability to pay the market fee.
Market fee will still be chargeable from the trader, as, in s. 17(iii)(b)
it is not stated that market fee canbe charged only from the licensees.
The proviso to clause (p) of s. 2 will be attracted only if a question arises
as to whether any person is a producer or not for the purposes of the
.Act and in that event the decision of the Director made after jan inquiry
conducted in the manner prescribed by the rules shall be final, The
proviso has nothing to do with a case of a producer-trader. If a ques-
tion arises whether a person is merely a producer or producer-trader
-the Director will have no power to decide this question. Such a ques-
tion will have to be decided by the Market Committee itself which will
be subject to the final decision of a court of law.

(1) [1978] 2 8.C.R. 433,
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In support of the argument reliance was placed upon the decision
of this Court in Rgurnag Rem Tara Chand & Ors. etc. v. The Staie of
Punjab & Ors.(}). But that case is distinguishable because of the
language of rules 29 and;31 of the Punjab Agricultural Produce Market
Rules framed in accordance with the Punjab Agricultural Produce
Markets Act, 1961. Both the rules aforesaid clearly stated that the fee
could be charged from the licensees only. Not only that even the charg-
ing section 23 of the Act itself stated :—*‘a Committee may, subject to
such rules as may be made by the State Goverrment in this behalf, levy
on ad valorem basis fees on the agriculiural produce brought or sold by
licensees in the notified market area at a rate not exceeding rupee one
fifty paise for every one hundred rupees, provided...... ” On the,
other hand in section 17 (iii) (b) of the U.P. Act and Rules 66 and 68
of the Rutes charging of market fee in terms is not found to be charge-
able from the |licensees only, The traders cannot escape their lia-
bility to pay the fee on account of their defaunlt of taking out licences.

Pgint No. 21 B
This point is also well founded and must be accepted as corract..
Market fee can be charged only on the fransactions of purchase of wood
and if a manufacturer of match-sticks purchases wood from the pre-
ducer for the purposes of manufacturing the sticks he will be required
to pay market fee on such purchase of wood only and not on the sale of
match-sticks or match boxes. Similarly market fee will be leviable on
the transaction of purchase of soyabin and not on transaction of sale of
sovabin products. Exactly the same will be the position with regard
to the articles sold by Kisan Products Ltd. and the sale of Pan. Agri-
cultural produce purchased by the dealers will be chargeable to market
fee and not the sale of the preducts after one kind of processing or the
other.
Point No. 22

Under this head the sutmission on behalf of the fruit and vege-
table merchants was that they biing their products to the market and
sell them in wholesale through their commission agents. No market
fee, therefore, should be charged from them. IYn our opinion the argu-
ment so placed on behalf of the merchantsis misconceived. Under
sub-clause (1} of 5. l’?(iii)(b) of the Act when fruits and vegetables are
sold through a commission agent by the producer then the Com-
mission agent is liable to pay the market fee and he can realise it from
the purchaser of fruits and vegetables. The burden does not fall on
the producer. The liability in the first instance is of the commission.
agent and finally of the purchaser of the articles.

(1) [1976] 1 S.CR. 1,
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Point No. 23
Point No. 24

Reliance was placed upen a decision of the Mysore High Court
(now Karnataka) in the case of K. N, Marwdaradhya v. The Mysore

State(Y) but the view taken by the [Myscre High Court was dissented

from by the Patna High Court in the cate of Mangalchand Ramchandra

and others ete. etc. v. State of Bihar(2). One of us (Untwalia J,) deli- -

vering the judgmert of the Patna High Court stated at page 1053
thus :

At this stage ] would discuss a Bench decision of the
Mysore High Court on which great reliance was placed on
behalf of the petitioners in support of their contention
that no fee can be levied on transaction of buyirg ard
selling between a dealer and a dealer even though such
transactions take place within the market area or the market
proper. The decision of the Mysore High Courtis in
the case of K. N. Marudaradhya v. The Mysore State
A.IR. 1970, Mysore 114. At page 126 (column 2) from
paragraph 33 starts the discussion on the point at issue.
To the extent the decision goes te hold that the purchase
in respect of which the fee could be levied or collected
is the earliest purchase, that is to say, the fee can be levied
only on one purchase and not on subsequent purchases, with
respect T am inclined to agree with that view expressed in
paragraphs 33 to 38. But while discussing the point,
Iyer J., has confined this earliest purchase of the agricultural
produce belonging to the producer only. There does not
seem to be a pointed discussion of the question whether
the first purchase frcm a dealer could be subjected to fevy
or not. But by necessary implication, as I read the judg-
ment, it seems, their Lordships of the Mysore High Court
took the view that such a deal cannot be subjected to the
levy of fee. With great respect, in that regard, T strike
my note of dissent from the view expressed by the Mysore
High Court. Firstly, merely because the object of the
legislation is the protection of the agriculturist, the plain
meaning of the section cannot be cut down. Secondly,
they have relied upon the practice prevailing around the
area under different State statutes as mentioned in para-
graph 36. If I may say with respect, law could not be so

(1) ALR. [1970] Mysore 114,

(2) [1971] B. L. J. R. 1038.
19—1895CI/80
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decided on the basis of any practics.  Of courss, ths inter-
pretation given to the Statute can bz supported by rafarancs
to practice. Thirdly, I am inslinad to think thit the
Supreme Court decision in the case of Krishna Coconut
Company does not lend suppart to tha limited visw ex-
presced by the Mysore High Court.

We approve of the Patna view and in the set-up of ths U' P. Act afur

- an elaborate discussion we hav: poiated oat as to in what kind of
- transaction who is liable to pay thz market fes. Ta th: U.P. Act

even traders under certain circumstances have bzen mads liable to pay
such fees. Similarly the argument that market fee can be charged

[ only on those transactions in which the szller is the prodacar of agri-
cultural produce and not on any other transaction is also deveid of
any substance.

Conclusions

For the reasons stated above, we hold that market fee should be
regularised and be charged in the light of this Judgment. If anything
has been realised from the traders or any other person which goes
contrary to this Judgment the same should be refunded by the Market
Commiittee concerned within six months from today. This may not be
treated as a precedent for all cases of this type. The form of the order
in relation to the refund of the market fee may vary from case to case
depending upon the facts and circumstances of each case. Market
fee due from the traders in the light of this judgement should also
be charged and paid within a pericd of six months from

today. If there is any disputed question of fact to be

decided by the Market Committee then it should be decided
as quickly as possible leaving the person concerned to agi-
tate the matter in a court of law, preferably in the High
Court, within a short time thereafter. The High Court will procged
to decide the matter in the light of our Judgment. We do hope that
services are being rendered and will continue to be rendered by the va-
rious Market Committees in the light of the Judgment of this Court in
Kewal Krishan Puri’s case. If in regard to any particular Market
Commiittee it is found that services are not being rendered or in future
lapses are made then it will be open to the pryers of fees to re-
agitate the matter in the High court in the light of that judgment.

For the reasons stated above the appenls and writ petitions are
partly allowed and partly dismissed in the manner indicated above.
There will be no order as to costs in any of them.

N.V.K. Appeals and petitions partly allowed.
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